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Trusts— Torts 


LesTER W. FEEZER* 


The volume of case law upon the problem of torts arising 
out of the administration and operation of property held in trust 
is not large. One does not find it possible to answer upon au- 
thority many of the questions which suggest themselves in an 
attempt to outline the various situations which might arise. 
Literature of the subject as found in the periodicals and treat- 
ises, as might be expected, is also meager. However, what has 
been written has been so well .done and by such able scholars 
that it is perhaps a work of supererogation to write upon it 
again. The articles by Professor Scott’ and by Mr. Justice 


Stone,” although published some years ago, do not leave much 


* Professor of Law, University of South Dakota. The writer desires to 
acknowledge the help of one of his students, Mr. Edson Hubbard in running 
down authorities. 


1 Scott, “Liabilities in the Administration of Trusts,” 28 Harv. L. Rev. 
725 (1915). 

? Stone, “A Theory of Liability of Trust Estates for the Contracts and 
Torts of the Trustee,” 22 Col. L. Rev. 527 (1922). Mr. Justice Stone’s 
theory briefly stated is that the trustee has the power to appropriate trust prop- 
erty to the payment of trust expenses regardless of the state of his accounts 
and that in every case where the third party’s judgment whether in Tort or 
Contract proves uncollectible against the trustee personally the claimant should 
be able to recover from the trust estate in equity regardless of whether trustee 
is in arrears. This should be so because it results in imposing on the trust 
estate those economic burdens which are incidental to its proper administration. 
He does not contend, however, that the action should be brought against the 
trustee in a representative capacity, but adheres to the view that this right of 
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to be said beyond bringing the subject up to date by the presen- 
tation of a few cases subsequently reported and presenting the 
writer’s own view. It may also be possible to suggest a recog- 
nizable trend in the recent cases. Mr. Bogert’s unsurpassed 
treatise published in 1935° of course discusses the general state 
of the law on this topic and cites exhaustively the cases.* 

The rules on this subject as they have long been accepted 
by the majority of states are concisely stated in the leading 
texts. As Mr. Bogert puts it’: “The problem arises whether the 
party suffering damage from the tort should sue the trustee 
as trustee or should bring an action against him simply as a 
private individual, without reference to his representative ca- 
pacity. Shall he seek satisfaction of his judgment out of the 
trust property or out of the property of the trustee? In har- 
mony with the rules . . . with respect to contract liability the 


the claimant is a derivative one, equitable in its nature and that for reasons of 
practicable convenience the creditor may be required to exhaust his legal 
remedies before resorting to equity. Mr. Justice Stone does not indicate that 
he favors imposing upon the trust estate the consequences of a tort committed 
by the trustee as his own negligence, and, if the trustee is insolvent, would as 
to that class of torts let the loss rest where it fell rather than shift it to he 
cestui que trust. This of course is the logical sequel of the theory that the 
third party’s right is personal against the trustee but only derivative against 
the estate. 

33 Bogert, Trusts and Trustees (1935), Chapter 34. 

* Other sources for general discussions of the entire problem and collection 
of authorities include: 1 Perry, Trusts and Trustees, sec. 437a; 7 A.L.R. 
408; 14 A.L.R. 371; 44 A.L.R. 637; Loring, Trustee’s, pp. 33, 188; various 
notes in periodicals of which see especially, 43 Harv. L. Rev. 1122, 18 Cor- 
nell L.Q. No. 134; Other noteworthy articles dealing with this problem in- 
clude: Burdett, “Liability of the Trust Estate for Torts of the Trustee,” 39 
W. Va. L.Q. 251 (1933); Kerr, “Liability of Trust Estates for Torts of the 
Trustee’s Servants,” 5 Tex. L. Rev. 368 (1927); and, Brandeis, “Liability of 
Trust Estates on Contracts made for their Benefit,” 15 A. L. Rev. 449 (1881). 

For particular reference to Ohio Law on this point the reader is referred 
to Vanneman, “Liability of the Trust Estate for Obligations Created by the 
Trustee in Ohio,” 9 U. of Cin. L. Rev. 1 (1935); and, 40 Ohio Jur. 475, 
the title “Trusts” by Mr. Vanneman. The present writer has discovered no 
Ohio cases subsequent to those referred to by Mr. Vanneman in the sources 
mentioned and has nothing to add to those sources which have any particular 
reference to Ohio Law. 

5 3 Bogert, “Trusts and Trustees,” p. 2158; secs. 264, 265, 266. Restate- 
ment, Trusts. 
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great weight of English and American authority imposes re- 
sponsibility for such torts upon the trustee in his individual 
capacity and not as a fiduciary. Any judgment recovered is 
collectible out of the private property of the trustee and not out 
of the trust assets.” Similarly Perry on Trusts and Trustees,° 
“By the weight of authority a trust estate cannot be held liable 
for torts committed by the trustee. Ordinarily he can be held 
liable only in his individual capacity, and he is personally liable 
to third persons for his torts either of misfeasance or of non- 
feasance in failing to keep the trust property in repair, irrespec- 
tive of his right of reimbursement.” 

At this point it is proposed for the sake of brevity hereinafter 
to introduce a word of convenience. This word or word com- 
bination is “rRust-Torts” and will be defined for the purposes 
of this paper as follows: Wrongs committed in the course 
of maintaining, operating, or administering property held in 
a trust or fiduciary capacity by one person or persons, etc., 
according to the usual legal rigamarol for the use or benefit 
of another or others and shall include both wrongs committed 
by the act of the trustee himself or by agents and employees 
working under his control or general direction in any capacity 
in connection with the trust. 

Reasons consonant with a jurisprudence of dry and formal 
legal and equity concepts and quite self righteously and dis- 
dainfully disregardful of the functional situation under which 
most “rRusT-ToRTs” happen, have been elaborated in the cases 
from which the general statements as made in Bogert and Perry 
are drawn. A reason appearing more prominently in the earlier 
of such cases when these rules were taking form was that 
trust funds must not be dissipated because of the wrongful acts 
of trustees.’ Here as at so many points in the law, rights of 

®t Perry, Trusts and Trustees, sec. 4372. 

* Parmenter v. Barstow, 22 R.I. 245, 47 Atl. 365 (1900); WaAl v. 
Schmidt, 307 Ill. 331, 138 N.E. 604 (1923). The note in 44 A.L.R. says at 
page 638, “The theory is that when a trustee, executor commits a tort he 


steps out of the line of his duty, in other words, in so far as he commits a 
wrong, he does not represent the estate and therefore it should not be held 
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property get more than an even break in the age-long conflict 
with the rights of personality. Gradually and rather quietly 
this argument was dropped in the “Trust-Torts” cases as it was 
in the cases involving the tort liability of charities and in the 
more recent cases one sees but few references to it.* 

Other cases given as a reason for the prevailing rule that the 
courts cannot recognize as “Trustee As Such” as a distinct 
personality from the trustees as a person.” Of course he is often 
not a person but a corporation something like a bank and indis- 
tinguishable from a bank to anyone but a lawyer. This is to say, 
the courts have been unwilling to ascribe legal personality to a 
trust. In other words a trust is not a legal thing. It is but a 
relation recognized in equity between other legal persons. In 
spite of the easy wave of the hand with which courts have 
brushed aside any difficulty in the way of calling a corporation 
a person; in spite of the fact that they have for various pur- 
poses treated other creations of the kind as funtioning entities, 
they have in the main been unwilling to do this with trusts. 
There is a plausible consistency about this attitude particularly 
as between trusts and corporations in that in both situations 
primary regard is paid to form rather than to function.” A 


liable.”” Note how commentators fall into the way of speaking of the trust 
as though it were an entity. Deschler v. Franklin, 11 Ohio C.D. 188 (1900). 

8 Feezer, “The Tort Liability of Charities,’ 77 U. Pa. L. Rev. 191 
(1928). Prof. Vanneman also criticizes this reason as given for the immunity 
of charities from tort liability. g U. Cin. L. Rev. 1, 3. 

® Cases might be multiplied in these footnotes but why use up time, type 
or space. The cases will be found collected in the leading treatises, annotations 
and in the articles by more industrious writers whose work I have referred to. 
As to this point see particularly the best of the law review cases noted, 18 Cor. 
L. Q. 134 (1932) and cases there cited, 

10 To digress somewhat, a most interesting discussion of the way in which 
the Supreme Court at Washington has been able to do what it wanted to do 
by calling a corporation a person within the meaning of the 14th Amendment 
is found in Prof. Thurman Arnold’s new book The Folklore of Capitalism. 
See Chapter VIII, “The Personification of Corporations” in which it is 
explained how great organizations can be treated as individuals and the curious 
ceremonies which attend this way of thinking. The above reference may not 
be the most pertinent imaginable legal authority for the statement in the text 
to which it is footnoted but the writer believes that every lawyer should read 
Arnold’s book and this seems the best place to say so. 
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corporation may run a business or operate properties whose ac- 
tivities produce torts. So may a trustee, but in either case we 
must find a person upon whom the hand of law may be laid with 
the judgment, “Thou shalt pay.” Of course the legislature 
did the same thing to trusts so far as concerns the rights and 
necessary procedure of third parties having claims against it. 
This has in effect been done in a few states in which there is a 
statute declaring that a trustee is a general agent for the trust 
property and providing that, “His acts, within the scope of his 
authority, bind the trust property to the same extent as the 
acts of an agent bind his principal.” 

As we have already seen in the great majority of jurisdic- 
tions the tort claimant must bring his action against the trustee 
as the person involved. The trustee must be named defendant 
as a simple person because the law cannot recognize his func- 
tional personality as an agent of what is from a practical point 
of view an organization, an institution. Why? Because never 
having been baptized with the water of life wherewith the leg- 
islature blesses corporations, it is not a person. I have con- 
tinued to speak of the trust as though it were something in spite 
of the cases which say it is nothing and shall continue so to 
speak of it. This is not to deny that it is a phantom but only 
in the same sense that a corporation is a phantom. So is a part- 
nership a phantom but it is often recognized by the law. So is 
an unincorporated labor union with a half-million members a 
phantom but it may be sued as an entity in the Supreme Court 

11 Even when so complex a business enterprise as a street railway was 
operated by a trustee, a personal injury resulting from the negligence of a 
motorman has been held to impose only personal liability on the trustee, 
O’Toole v. Faulkner, 29 Wash. 544, 70 Pac. 58 (1902). Moreover in this 
case the trustee was purely a straw man, a bookkeeper in the street railway 
offices who was not even given an extra dollar or two in his weekly pay 
envelope for undertaking the responsibilities of owner of the legal title of 
the entire plant. This is the sort of case where the law’s passion for riding a 
concept to what ever end it may lead makes the profession look ridiculous 
to the layman. 


12 Cal. Civ. Code Sec. 2267 (1931), Mont. Rev. Code Supp. Sec. 7914 
(1927), N. D. Comp. Laws, sec. 6305 (1913), S. D. Comp. Laws, sec. 1220 


(1929). 
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of the United States if the other circumstances essential to juris- 
diction by that court are present.” 

It seems desirable to the writer to speak of the trust as 
though it were an entity when we see it functioning as such. 
The courts have shown us in various and diverse situations that 
they are able to invoke the fiction of personality. It is a useful 
rabbit in the hat and it has been made to work very useful legal 
miracles by serving to explain in terms of familiar legal for- 
mulas which find acceptance by the profession, results which 
lawyers and layity alike intuitively regard as acceptable adjust- 
ments of various concepts. The writer is here regreting that 
there has not been the willingness to use it in other cases where 
it would work equally well and thus avoid the resort to the 
more round about legal hocus-pocus which is resorted to in 
order that the victim of a “rrust-TorRT” may get his money 
and at that out of the trust res. If he does get it, of course it 
usually comes in the end from the trust estate. The unfortu- 
nate feature of the present prevailing method is that all parties 
concerned, claimant, trustee and cestwis are put to delay and 
increased expense. Then too there are cases where the claimant 
is barred from relief although the trust estate may be able to 
pay without hardship.“ 


13 United Mine Workers v. Coronado Coal Co., 259 U.S. 344, 66 L. Ed. 
975, 42 Sup. Ct. Rep. 570 (1921). As to the suability of unincorporated 
associations generally and for a revealing picture of the judicial process at 
work with the concept of legal personality in which the said “J.P.” first 
raises the fiction and then crys, “Off with his head,” with all the consistency 
of the red queen, see Sturges, “Unincorporated Associations as Parties to 
Actions,” 33 Yale L. J. 383 (1923), Note 24 Va. L. Rev. 204 (1937). 

14 It was the writer’s intention to include in this text a somewhat extended 
discussion of various instances and situations where courts have considered and 
sometimes used the device of fictitious personality. It seems on further con- 
sideration somewhat of an insult to the learned reader’s intelligence to do 
this at the length originally contemplated, and the material collected has 
accordingly been sifted and compressed into this footnote. 

The most familiar and the most obvious example is THE CORPORATION 
whose right to be recognized as an entity, of course arises out of legislation, 
but the concept behind it is, of course, one created by lawyers, and many of 
the uses of the fiction personality in dealing with corporation problems in 
the law involves what some people like to damn with the phrase “judicial 
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The ultimate subjection of the trust property to these tort 
claims is accomplished in this way. If the trustee pay the judg- 
ment out of that pocket in which he keeps his own money, he 
may then reach into the other pocket where he keeps the trust 


legislation.” If that phrase means anything in particular, it, of course, means 


nothing more than the job courts are always doing, and that is the task they 
exist for, viz., to decide cases. When a court decides a case, it is the law for 
the parties to the particular controversy, and that is true to the extent and in 
the same manner whether it follows a very close local precedent or decides a 
point without local precedent on the basis of its judgment. This is so whether 
it chooses one or the other of various rationalizations to be found in older 
cases or works out a new one of its own. It is true, whether there is a statute 
in the picture or not, because the court has still to determine whether the 
statute applies or not and, if it does, what it means in its relation to the instant 
controversy. Powell’s Cases on Possessory Estates, p. 2, contains a quotation 
from President Theodore Roosevelt’s Message to Congress, Dec. 8, 1908, 
which voices this same thought: “The chief lawmakers of our country may be, 
and often are, the judges because they are the final seat of authority. Every 
time they interpret contract, property, vested rights, due process of law, 
liberty, they necessarily enact into law parts of a system of social philosophy; 
and as such interpretation is fundamental they give direction to all law 
making.” 

As this is not a digest of cases, but a plea for realistic thinking about 
trusts, it is futile to list cases dealing with all the ways in which corporations 
are treated by the courts as persons. 


PARTNERSHIP: Of course a partnership is not an entity, a person; it 
is a mere aggregation of individuals. Or is it? That was fought out when the 
Uniform Partnership Act was drafted and the commissioners rejected Dean 
Ames’ draft, which followed rather consistently the entity theory, and adopted 
William Draper Lewis’ draft, which was supposed to employ the aggregate 
theory but which will not work in many situations without thinking about and 
treating the “firm” as an entity apart from the individuals who own it. “You 
cannot grasp the notion of agency, properly speaking, unless you grasp the 
notion of the existence of the firm as a separate entity from the existence of 
the partners; a notion which was well grasped by the old Roman lawyers and 
which was partly understood in the courts of equity before it was part of the 
whole law of the land as it is now.” Jessell, M. R., in Pooley v. Driver, 
5 Ch.D. 458, 476 (1876). 

As to whether a partnership is an entity since it is a business device, 
created and used by business men, it might be well to consider how they look 
at it, and especially how they use it. Is there any doubt that functionally it is 
something apart from its members? Gilmore on Partnership, pp. 114 to 117. 
There are many cases in which courts have said (for the purpose of explaining 
a particular decision, of course) that a partnership is an entity. There are 
plenty of others, where in one form of circumstances or another, courts have 
said a partnership is not an entity, but “even though a court may not recog- 
nize the partnership as an entity, it will recognize the usage of business men 
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money and take for himself the same amount. This is called 
the trustee’s right of reimbursement. This is quite generally 
conceded by the authorities subject to qualifications which will 
be mentioned later. One of the leading cases standing for this 


in interpreting their contracts.” Gilmore, p. 114. Likewise there has been 


much writing in the periodicals for and against the idea of a partnership as 
an entity. 28 Harv. L. Rev. 762 (1915); 29 Harv. L. Rev. 158, 291 
(1916); 29 Harv. L. Rev. 838 (1916); 24 Yale L.J. 617 (1915); 15 Mich. 
L. Rev. 609 (1917); 36 Yale L.J. 254 (1926); 29 Col. L. Rev. 1134 
(1929). Even trust law talks about partnerships as if considering them 
entities when it says, for example, that if a partner takes title in his own name 
he holds it in trust for the “firm.” The Bankruptcy Act of 1898 sec. 1 (19) 
treats a partnership as an entity. 


ESTATES OF DECEASED PERSONS: For the purpose of administer- 
ing assets and disposing of claims, etc., from a practical standpoint, the “estate” 
functions as something apart. Hendee v. State, 80 Neb. 80, 113 N.W. 1050 
(1907): “The estate of a deceased person pending litigation is a legal entity 
and in charging a violation of section 121 of the Criminal Code (embezzle- 
ment) it is sufficient to allege as to ownership that the money or property 
embezzled belongs to such an estate”; Billings v. State, 107 Ind. 54, 6 N.E. 
914 (1886): “To our minds it seems reasonable that the estate of a decedent 
should be regarded as an artificial person.” 

This analogy of the decedent’s estate is coming very close to the trust 
situation, to which it is desired by the writer to assimilate these other situa- 
tions so close that what is said throughout the text of this paper refers to 
executors having duties to perform in connection with the property in their 
hands to the same extent that it does to permanent trusts, either under the 
will creating both offices, executor and trustee, or under a deed or indenture 
creating a trust inter vivos. 


UNBORN CHILDREN: Unborn children may or may not be persons 
under the law for one purpose or another. A case which attracted considerable 
attention a few years ago was Drahner v. Peters, 232 N.Y. 220, 133 N.E. 
567, 20 A.L.R. 1503 (1921) in which plaintiff’s mother fell into a coal hele 
negligently left open in the sidewalk by defendant and was so hurt that 
plaintiff was prematurely born and suffered other injuries by which plaintiff 
was handicapped for life. It was held that plaintiff had no cause of action 
because he was not in existence as a person at the time of injury. The reason 
given by the court was that the child is part of the mother and has no separate 
existence. The court said: “The injuries when inflicted were injuries to the 
mother.’ Cardozo dissented. This decision, which reversed the lower court, 
thus conformed to the other cases up to that time in the opinion that an 
unborn child is not a person when it comes to being the victim of a tort. 
However, the unborn child has since been recognized in the law of torts in 
Texas. In Magnolia Coca Cola Co. v. Jordan, 124 Tex. 347, 47 S.W. (2d) 
g01 (1932), parents were allowed to recover for death (under the statute 
which allowed recovery for wrongful death only where the deceased could 
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rule is Benett v. Wyndham” in which the trustee of an estate 
directed the bailiff to have certain trees cut for lumber to be 
used in making repairs. The baliff ordered the woodcutters 
usually employed on the estate to cut certain trees. In doing 
so they allowed a tree to fall so that a branch struck a passerby 
in a public lane breaking his leg. He sued the trustee personally 
and recovered very substantial damages which the trustee paid. 
It was held that as between the trustee and the estate this ex- 
pense should be borne by the estate as the trustee is entitled to 
indemnity. 

If the trustee has no money in his personal money pocket, 
or, even if he has, he may take the money directly out of the 
trust pocket and pay the creditor. This is called the trustee’s 


have recovered had he lived) of a child born prematurely because of a negli- 
gent injury to the mother, thereby causing the child’s death. This court 
reasons from the situation where a posthumous child is allowed recovery for 
the wrongful death of its father. Of this question, says 5 Minnesota Law 
Review, at p. 240: “It is interesting to note what this non-existent person 
(unborn child) can do. Justice Buller in Thelluson v. Woodford, 4 Ves. 227, 
322 (1799), (this is the famous case on the rule against accumulations and is, 
in a sense, another trusts case) points out that this non-existent person may be 
vouched in a recovery, may be an executor, may take under the Statute of 
Distribution, may take a devise, may have a guardian and may have an injunc- 
tion and Justice Buller approves the statement of Lord Hardwick in Wallis v. 
Hodson, 2 Atk. 115 (1740) that a child en ventra sa mere was ‘a person in 
rerum natura so that by rules of the common and civil law she was to all 
intents and purposes as much as if born in the father’s lifetime.’ The law 
has carefully provided for the protection of property rights of an unborn 
child * * * .” Likewise in criminal law for purposes of homicide an unborn 
child may be a person; see Clarke v. State, 117 Ala. 1, 23 So. 671 (1898) 
and Clark & Marshall, Crimes (3rd Ed. 1927) sec. 234(b). In this matter 
see case notes, 22 Col. L. Rev. 379; 7 Cornell L.Q. 275; 70 U. of Pa. L. Rev. 
335; 31 Yale L.J. 563; 26 Yale L.J. 315; 46 Harv. L. Rev. 344. The 
interesting analogy to be drawn from this is that the courts can endow with 
legal personality what they want to. In recognizing the property rights, but 
not the personal rights of the unborn child, we again encounter that consistency 
of law which seeks to protect the trust fund against dissipation. In short, 
property rights are recognized in both cases, in the case of the unborn child 
by ascribing personality as illustrated in the reference to Thelluson v. Wood- 
ford, and in the trust cases by refusing to recognize it. Also an unborn child 
may be the cestui of a constructive trust raised upon false representations 
made to the mother before such child was conceived. Piper v. Haard, 107 
N.Y. 73, 13 N.E. 626 (1887). 


4 DeG.F.&J. 259, 45 Eng. Repr. 1183 (1862). 
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right of exoneration. This, as well as reimbursement is allowed 
because of the nature of the duty of a trustee to his cestwi que 
trust. This duty is one enforcible only in equity through a bill 
brought by the cestwi for an accounting. Upon an accounting 
a trustee is obliged to turn over or show in his possession as the 
circumstances may indicate only the net proceeds of his admin- 
istration over and above legitimate expenses and other author- 
ized disbursements. The concepts through which this matter is 
handled do not come far from recognizing the trust as an entity 
with the trustee as an agent and the cestui as his principal. But 
of course this is in equity. All our learning tells us that as be- 
tween cestui and trustee we are in the field of equity but that 
as to the rest of the world the trustee holds legal title to the 
trust res and hence is not an agent at all. 

But even this is not all. If the trustee has a right of exon- 
eration and neglects or refuses to use it or for some other reason 
the third party has been unable to get his claim satisfied, such 
party, after proper preliminaries may have the aid of the courts 
of equity to get his pay directly out of the trust ves."° Thus the 
claimant is said to be “subrogated” to the trustee’s right of in- 
demnity or exoneration. In one of the leading English cases 
where a judgment at law was recovered against a trustee per- 
osnally but remained unsatisfied the third party applied in 

76“When the judgment operates only to bind the trustee personally, 
equity will protect the trust property from levy and execution and the creditor 
must, therefore, resort to equity in order to appropriate the trust property to 
his claim. There is not entire agreement as to whether he must first exhaust 
his legal remedies; but the considerations of practical convenience in the 
administration of the trust estate as well as the traditional policy of courts of 
equity of maintaining their jurisdiction as an extraordinary one to be resorted 
to only when the legal remedy is inadequate, would seem to favor the New 
York rule that the legal remedy against the trustee must be exhausted before 
coming into equity to reach equitable assets.” Stone, 22 Col. L. Rev. 527, 
530. The above argument would not seem to be applicable in those states 
in which law and equity have been most completely fused in one court and 
one single action in which all parties interested may be joined, all rights 
determined and both equitable and legal relief given as appropriate in the 
same decree. 
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chancery to have his claim satisfied directly out of the trust 
property. This was allowed.” 

The last few paragraphs have undertaken the exposition 
of the following three points well established by authority: 

1. A trustee who has paid a judgment for a “rrust-ToRT” 

is entitled to reimbursement. 

2. A trustee against whom such a judgment has been given 

is entitled to exoneration from the trust assets. 

3. A third party having such a judgment against a trustee 

may be subrogated to the trustee’s right of indemnity. 

It now becomes necessary to qualify these statements in 
accordance with what also seems to be the weight of authority. 

The right of the trustee in equity to have the expense of 
satisfying such a judgment comes ultimately from the trust 
property, whether by reimbursement or exoneration, is depend- 
ent upon the state of his accounts as stated by Prof. Scott: 
“If the trustee is in default to the estate, his claim to exonera- 
tion like his claim to reimbursement is reduced by the amount 
that he is indebted to the estate and the creditor’s right against 
the estate is reduced accordingly; and if the amount of the 
trustee’s indebtedness exceeds the amount of the creditor’s 
claim, the creditor cannot hold the trust estate at all.” This 
statement is of course equally applicable whether the creditor 
is a contract creditor or one who has a tort judgment. 

Secondly: The right of a trustee to reimbursement or exon- 
eration is said in many cases to be confined to cases where he is 
without personal fault. The meaning of expressions of this 
sort is clear enough in cases where the tort was committed by a 
servant whom it was proper for the trustee to employ and where 
proper care was used in selecting the employee. It is also clear 
enough when the tort was an intentional act of the trustee and 
resulted in no benefit to the trust estate. However there may 


7 In re Raybould (1900) 1 Ch. 199. For collections of cases on exonera- 
tion and reimbursement see footnotes in treatises and articles as cited notes 1, 
2, and 3 supra. See also sec. 268 Restatement, Trusts. 

18 28 Harv. L. Rev. 725, 22 Col. L. Rev. 527, 528 footnote 2. 
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be cases of fraud and deceit committed by a trustee actuated by 
over-zeal or a tough conscience in which instance the estate 
certainly should not be permitted to benefit by the act of him 
whom the writer again thinks of functionally as its agent. 
While this reasoning is not adopted there is authority for the 
result.” 

Probably the majority of all the “rrust-rorr” cases are 
those where injury to person or property has resulted from 
the trustee’s failure to keep the property in repair. It has been 
chiefly in cases of this sort that the rule has been laid down that 
trustees must be sued in the personal and not in their represen- 
tative capacity for “rrust-rorts.” There are more of these 
cases in New York than in any other jurisdiction. The pre- 
vailing rule was early recognized and has been repeatedly 
followed there. It seems somewhat significant that so many of 
these New York cases have been those in which the tort claim 
arose out of defective conditions of premises, which must in the 
nature of things be a matter for which the trustee will ordinarily 
be personally responsible.”” However, nothing seems to have 
been made of this circumstance in connection with the primary 
problem of the form in which suit must be brought. It has of 
course received attention in considering the right of the trustee 
to indemnity. Mr. Bogert suggests in this connection: “It is 
believed that equity should also allow the trustee reimburse- 
ment in the case of unintentional torts committed by the trus- 
tee, where there is personal fault on the part of the trustee, 
but the tort is a usual concomitant of the conduct of a busi- 
ness such as that which the trustee is carrying on for the 
trust.”** It will be noted that in the above statement Mr. Bo- 


19 Footnotes, 3 Bogert, Trusts and Trustees, chap. 34, 44 A.L.R. 637. 

20 A few of these New York Cases are Keating v. Stevenson, 47 N.Y. 
847, 21 App. Div. 604 (1897); Moniot v. Jackson, 81 N.Y.S. 688, 40 Misc. 
197 (1903); Norling v. Allee, 13 N.Y.S. 791 (1891), and in other states, 
Shepard v. Creamer, 160 Mass. 496, 36 N.E. 475 (1894); Baker v. Til- 
betts, 162 Mass. 468, 39 N.E. 350 (1895); Everett v. Foley, 132 Ill. App. 
438 (1907). 

71 3 Bogert, Trusts and Trustees, p. 2175. 
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gert is really talking about “the trust” as if it were an entity 
although he favors the orthodox rule which requires the tort 
claimant to sue the trustee in his individual capacity.” 

The meaning of what seems to be the law in most jurisdic- 

tions for the tort claimant seems to be approximately as follows: 

1. He may sue the trustee personally. 

2. If he gets judgment, he may satisfy it out of the per- 
sonal property of the trustee by ordinary legal process 
such as execution. 

3. If judgment is not satisfied by the trustee, either with or 
without resort to execution, he may come into equity by 
means of a creditor’s bill and seek to reach the trust res. 

4. The right of the tort creditor to reach the trust res in 
equity is dependent upon a right in the trustee to be re- 
imbursed or exonerated, which in turn is dependent upon 
two prerequisites: (a) That the trustee is not in arrears 
in his trust account: (b) That the tort was not a personal 
wrong of the trustee. 

5. If the trustee is execution proof and without right to ex- 
oneration the tort claimant is without substantial remedy. 

This seems particularly unfair to the claimant where the 

tort was committed by a servant and right to reach the trust res 
is denied because the trustee is in arrears. On the other hand it 
might seem unfair to some that the cestwi should first have been 
robbed by his trustee and then have his property still further 
depleted to pay such a claim. Which point of view will appeal 
to the reader must of course depend on his fundamental value 
judgments. Which policy should prevail? Shall the law zeal- 
ously guard trust property against encroachments or is it more 
important that injuries to third parties which arise out of the 
operation of trusts should be compensated? This suggests that 
it might be pertinent to consider the nature of the trust and 
of the property so held. Is it a trust to operate a business or 
to operate extensive rental property in which the trustee or his 


23 Bogert, Trusts and Trustees, p. 2169. 
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agents retain control of the common parts of the premises, as 
in an office building or apartment house, or is it on the other 
hand merely a passive trust or an instance of leasing premises 
and collecting rents with the tenants in entire control?” 


REPRESENTATIVE LIABILITY 


There are a few cases, mostly recent, which allow a tort 
claimant to sue the trustee in his representative capacity and if 
judgment is rendered for him the claimant may satisfy it direct- 
ly out of the trust res. There are so few of these cases that it is 
difficult to be certain just what is the scope of this right. Clearly 
it would be applicable where the tort was committed by an 
employee and did not involve any personal fault on the part 
of the trustee. In the case of Ewing v. Foley,” the Texas Su- 
preme Court stated the question as follows: “Is the trust estate 
liable in damages for the negligence of the agent of the trustees? 
May the injured party proceed directly against the property of 
the trust estate in a suit against the trustees in their representa- 
tive capacity?” After an extended discussion of the liability of 
trustees and of their right to indemnity in which the court 
dealt at some length with Benett v. Wyndham and In re Ray- 
bould it concluded: “The holding that a trustee in cases where 
he is not chargeable with personal fault or negligence, may 
legally be reimbursed out of the trust estate for such damages 
as may be recovered against him, is in effect a holding that in 
such cases the trust estate is itself liable for such damages, and 
since the trust estate is so liable we think our practice allows it 
to be proceeded against in a suit brought directly against the 
trustee in his representative capacity.” 


8 That the nature of these duties may be the basis for making an excep- 
tion and that he may then be sued in his official capacity see infra. “It seems 
probable that the rule denying liability on the part of the estate for torts of 
executor, administrator, or trustee originated in cases of passive trusts where 
the only purpose of the executors etc., was in collecting and distributing the 
assets, and that the courts have not sufficiently considered the rule which should 
be applied when the business was being actively conducted for the estate.” 
Annot. 44 A.L.R. 637, 639. 

74 y15 Tex. 222, 280 S.W. 499, 44 A.L.R. 627 (1926). 
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An even more recent case from Florida, Smith v. Coleman,” 
apparently allows direct action against the trust estate for a tort 
which may be said to involve a degree of personal fault on the 
part of the trustee in failing to see that the equipment on the 
trust premises was adequately safeguarded. The plaintiff in 
this case, a minor, was employed in a laundry which was being 
operated by a trustee with an active manager as the trustee’s 
agent in charge. The plaintiff was injured by an unguarded 
machine of which the manager had failed to warn him. Action 
was brought against Smith as trustee. There was a verdict for 
the plaintiff and the judgment was against Smith as trustee and 
it was expressly provided in the judgment that it should be 
paid out of the assets of the trust estate. After a long discussion 
of points not pertinent to the present problem the court disposes 
of the trusts question in a few words: “This was correct, while 
the general rule is that the trust estate is not liable for the torts 
of the trustee, as the law will not allow the trust estate to be 
impaired by the negligence or improvidence of the trustee, this 
rule is subject to exceptions. Thus, where an active trust is 
created and the trustee is charged with the duty of carrying on 
a business, the trust estate may be liable for the negligence of 
the trustee or his employees, unless there be some limitation to 
the contrary imposed by statute or by the instrument creating 
the trust.” 

This case would seem to take a bolder stand than the few 
other allowing direct action against the estate in that the opinion 
makes no distinction as to whether the tort is committed by an 
employee or is the personal act or omission of the trustee him- 
self. On the other hand it makes more of the point that this 
rule is to be confined to cases of an active trust to carry on a 
business. 

Another case allowing recovery against the trustee in his 
representative capacity and directly out of the trust property is 


7° 100 Fla. 1707, 132 So. 198 (1931), noted 29 Mich. L. Rev. 1102. 
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Wright v. Caney River Railway Co.” In this case an employee 
was killed when a trestle gave way because the rain had washed 
away some of the earth supporting its foundation and this con- 
dition had been allowed by the trustee to remain unrepaired. 
This was a case of a trustee for creditors which brings it very 
close functionally at least if not formally to the cases which have 
arisen against railroad receivers and which have always been 
distinguished from the type of trust cases heretofore discussed 
in this paper. 

There have of course been innumerable tort actions against 
receivers not only of railroads but of other businesses in which 
the receivers were sued in their official capacity and the judg- 
ments rendered against the property embarked in the business. 
The distinctions relied upon as between receiverships and pri- 
vate trusts is that a receiver is not the holder of legal title to the 
property but is an officer of the court and a representative of 
the debtor-owner who is still the holder of the legal title in his 
or its own capacity as a legal person. The answer to this reason- 
ing then would seem to be that the action should be brought 
against the debtor. 

In spite of the reason usually given for the distinction be- 
tween trustees and receivers as to suing the trustee as an indi- 
vidual and the receiver as an officer, the trustee of a railroad 
operating the road for mortgage bondholders or other creditors 
will be held liable in his official capacity. This rule has been 
applied to various kinds of torts as may be noted from the cases 
cited in the sources referred to in the footnote.” 

26 151 N.C. 529, 66 S.E. 588, 19 Ann. Cas. 384 (1909), also see Miller 


v. Smythe, 22 Ga. 154, 18 S.E. 46 (1893) and comment 3 Bogert, Trusts 
and Trustees, p. 2168. 

27 In the absence of personal negligence a receiver is not individually liable 
for the negligence of servants, but may be sued only in his official capacity, 
43 Harv. L. Rev. 1122, 1124. 

“The cases holding receivers liable in their official capacity for their torts 
and permitting collection from receivership funds is not at variance with the 
trust cases, because a receivership is in the ordinary sense distinguishable from 
a trust. It involves no ‘Title’ in the receiver . . . ” 3 Bogert, Trusts and 
Trustees, p. 2164, footnote 37. 

1 Clark on Receivers, p. 543; Meara v. Holbrook, 20 O.S. 137 (1870), 
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The difficulty in the way of treating a trust as an entity is, 
as indicated in the last previous paragraphs, not insuperable. 
In a receivership or a trust for the operation of a railroad, and 
in a few other cases, it is recognized that a tort judgment is an 
expense incident to the operation of the property. It is therefore 
prior to the claims of creditors whose claims antedated the re- 
ceivership or trusteeship, and who, as creditors, are in effect 
the cestuis que trust in such a relationship.” Indeed, in the case 
of Wright v. Caney River Railway Co.” one of the points which 
was emphasized by the court as a reason for making the tort 
action a direct claim against the property was that the property 
was being operated for the creditors as beneficiaries. There 
seems no good reason why this reasoning is not just as appropos 
in considering other trusts where property is being operated by 
a trustee for the benefit of cestwis que trust as the reasoning 
employed in the cases following the majority view, which put 
all their emphasis on the state of the legal title shutting their 
eyes to the functions which are going on before them. 

Numerous commentators have urged the practical value of 
this minority view, and Mr. Bogert in his treatise," although 


10 A.L.R. 1057 Annot.; Blumenthal v. Brainerd, 38 Vt. 402 (1866) (earliest 
American case). In England no separate action is allowed but the person 
injured files his claim in the receivership proceeding according to 1 Clark on 
Receivers, p. 518. 

28 Brown v. Winterbottom, 98 O.S. 127, 120 N.E. 292, 3 A.L.R. 1465 
(1918) Annot. See also note 47 Harvard L. Rev. 359 on an Indiana case 
where tort claim which had not been reduced to judgment was permitted to 
be proved in the receivership and given priority over mortgage. This is an 
extension of the usual rule in this country which allows priority to expenses 
but does so class tort claims until they have been merged in judgment. 
McCullough v. Union Traction Co., 206 Ind. 585, 186 N.E. 300 (1933). 

2° Note 26 supra. 

8° Section 270 Restatement, Trusts, ‘Persons to whom the trustee has 
incurred a liability in the administration of the trust can by a proceeding in 
equity reach trust property and apply it to the satisfaction of their claims, if 
by the terms of the trust the settlor manifested an intention to confer such 
a power upon them.” It appears that the draftsman of the Restatement does 
not go as far as much of the case authority in this situation as to allowing a 
representative suit. "This would substantially follow the suggestion of Mr. 
Justice Stone’s article in such cases as this. It would serve to protect the 
claimant in case of an execution proof trustee. But logically of course, one 
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he adheres to the general theory that the right of the tort cred- 
itor must be a derivative thing and that actions should be 
against the trustee as a person, nevertheless recognized that 
there is a modern trend toward official liability. 

Where the trust instrument provides that all obligations 
arising in the administration of the trust shall be paid from the 
trust assets, it is generally held that an action may be main- 
tained against the trustee as such. It is not easy to see why, 
from a precedural standpoint, such a provision should make any 
difference. If a trust is not a matter of legal entity surely the 
settlor cannot make it one by a provision in his will or deed of 
trust. Of course such a provision should be effective to settle 
any doubt as to the right of the trustee to appropriate the trust 
assets for the purposes of discharging trust obligations. But 
this right, as we have seen, exists anyhow, except where the 
tort was the personal fault of the trustee, or he was in arrears 
in his accounts. Such a provision in the trust instrument was the 
basis of decision in a Missouri case.** This involved an injury 
to a carrier boy in the plant of the Kansas City Star which was 
being operated by the trustees under the will of its former 
owner, Wm. Rockhill Nelson, which provided that all liabilities 
incurred in the operation of the newspaper should be paid out 
of the estate. Action having been brought against the trustees, 
and one of them having died, it was contended that the action 
being personal abated. The lower court sustained the demurrer 
on this ground, This holding was reversed. This being a case 
where the harm arose out of the negligence of the trustees in 
not keeping the premises in proper repair the court relied for 
its result on the provision in the will. It should be noted in 
passing, however, that this was a trust to run a business and not 
merely to hold and lease out property and collect the rent. 
cannot recognize the claimant’s right to a representative suit even at the 
express authority of the settlor, without impliedly recognizing the entity of 


the trust. 3 Bogert, Trusts and Trustee, p. 2166, 44 A.L.R. 637, 678. 
81 Birdsong v. Jones, 222 Mo. App. 768, 8 S.W. (2d) 98 (1928). 
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There is also the case of Prinz v. Lucas** where we find a 
trust to continue a business and a provision in the deed of trust 
that there should be no personal responsibility in the trustees 
for negligence. The injury here was due to the negligence of a 
driver employed in the business of the trust. The trustees were 
sued in their official capacity and held liable as such. 

Another situation, which has been made the basis of an ex- 
ception to the rule of no liability upon trustees “Qua Trustee,” 
is where the tort of the trustee has benefited the estate, but this 
is also treated in the Restatement of Trusts** on the same basis 
as the situation last discussed, viz., as the basis of a right in 
equity in the claimant and then only when no satisfaction can 
be obtained from the trustee’s individual property. 

This general discussion of the tort liability of trust property 
for trusts suggests the question as to how such disbursements 
are to be allocated as between principal and income. This prob- 
lem is the same when the money is finally taken out of the trust 
assets whether by trustee reimbursing himself, by an equitable 
execution under a creditors’ bill or by allowing the representa- 
tive suit and direct execution against the trust res. 

It is of course well understood that the ordinary expenses 
of trust administration are chargeable to income.** Hence, the 
burden is felt most acutely by a life tenant as against a remain- 
derman cestui. However, there are extraordinary expenses 


82 210 Pa. 620, 60 Atl. 309 (1905). 

33 Sect. 269 Restatement, Trusts, “A person who has conferred a benefit 
on the trust estate and cannot obtain satisfaction out of the trustee’s individual 
property can by a proceeding in equity reach trust property and apply it to 
the satisfaction of his claim to the extent to which the trust estate has been 
benefited, unless under the circumstances it would be inequitable to allow him 
such remedy.” However there are not a few authorities allowing the trustee 
to be sued in his representative capacity and a direct resort to trust assets 
where the estate has been benefitted. 3 Bogert, Trusts and Trustees, p. 2169, 
44 A.L.R. 637, 664. 

84 Again the reader is reminded that this paper does not aim at exhaustive 
citation of case authorities but for the most part merely refers to secondary 
sources wherein cases are collected. 4 Bogert, Trusts and Trustees, chap. 38, 
40 Ohio Jur. 408, title “Trusts,” by Prof. Vanneman: “It is a general rule 
that current expenses of an ordinary character must be paid out of the income.” 
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which are sometimes apportioned or even charged entirely to 
the principal or corpus of the trust fund. There are many cases 
dealing with the allocation of attorneys’ fees as expenses of 
trust when its validity has been under attack by disappointed 
relatives of the settlor. It has been quite generally held that 
such fees should be charged against the corpus of the trust.” 
This is consistent with the rule which charges the expense of 
permanent improvements upon the trust premises to principal 
as contrasted with ordinary repairs which are to be paid for out 
of income.” 

It would seem reasonable to regard the cost of paying a tort 
claimant, who was injured by the negligence of a servant em- 
ployed in the operation of the property as a current operating 
expense and hence chargeable to income. Where an injury is 
due to disrepair of the premises, if the payment is to come out 
of the trust fund, as we have seen some considerable authority 
allows, even where the condition is due to the personal fault or 
neglect of the trustee, it will ordinarily be in a sense because 
income was not used for making the repairs and so here too it 


8° The regular annual or periodically recurring expenses arising in the 
administration of a productive trust are paid out of the income while extra- 
ordinary and unusual expenses are chargeable against the capital. The costs 
of litigation generally fall in the latter class.” Cogswell v. Weston, 228 Mass. 
219, 117 N.E. 37 (1917). This case held that legal expenses of investigating 
the trustees conduct and prosecution of an action on his bond were chargeable 
to principal rather than income. That such expenses should be apportioned, 
In re Meyers Estate, 161 N.Y.S. 1111 (1916); charged to principal, J” re 
Wentworth, 116 Misc. 260, 190 N.Y.S. 364 (1921); lz re Petremonts Will, 
213 App. Div. 318, 210 N.Y.S. 379; aff. 241 N.Y. 586, 150 N.E. 566 
(1925). Not to multiply cases it would seem to the writer that the later 
tendency is to charge to the corpus the cost of preserving the estate as such 
expense is incurred in connection with litigation. 

36 40 Ohio Jur. 410: “An extraordinary expense, however, such as perma- 
nent repairs or building shall be apportioned between life tenant and remain- 
derman.” The case cited for this was, however, one involving the erection of 
a building on unproductive land. 4 Bogert, Trusts and Trustees, p. 2326. 
For distinction between repairs and improvements see p. 2328: “If such cost 
is placed upon the trust corpus there is at once an apportionment because of 
the reduction of the life cestui’s future income. To take his present income 
also in part to meet the expenses of the improvement would put an undue 
burden upon the life cestui.” 
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would hardly seem that, according to strict reasoning on the 
basis of source, this item also should be a charge upon income. 

Where a trust constitutes a nuisance or trust property is so 
constructed as to cause harm to the person or property of 
another, it may well be that the corpus of the trust should bear 
the loss so caused to third parties.*’ Harm of this sort is not so 
much a result of operation as the ones previously mentioned. 

In case the income account in a trust is not sufficient to meet 
a judgment, once the claimant has by whatever theory and 
process established his right to reach the trust propery, he is of 
course not obliged to confine himself to income or to choose be- 
tween the various assets except insofar as he is limited by 
statutes. 

If the corpus of a trust fund has been employed to satisfy a 
tort claim which should be considered as an operational incident, 
it should be proper to accumulate income from the trust capital 
remaining thereafter until the corpus is made whole again. 

In any case where a large sum is chargeable against a trust 
fund for such purpose as the satisfaction of a tort claim, and 
where such claim will leave the life tenant in a position of hard- 
ship, or indeed in any such case, the courts should stand ready 
as between trustee, life beneficiary, and remainderman, to see 
that a fair and equitable scheme of allocation is adopted in view 
of the probable dominant purpose of the settlor. This purpose 

87 Ireland v. Bowman, 130 Ky. 153, 113 S.W. 56 (1908) where trustees 
were directed by will to maintain a dam, it was held that the third person 
damaged thereby could maintain an action against the trustees in their repre- 
sentative capacity and the judgment should be payable out of the trust prop- 
erty. Nothing was said as to allocation of this expense as between income and 
principal. In sec. 12, Uniform Principal and Income Law are a set of rules 
conforming to general current practice but nothing therein expressly refers 
to judgments in tort actions. 

Mr. Bogert makes this statement: “The costs of litigation incurred by the 
trustee in seeking to enforce the trust or in defending it are generally placed 
upon the capital of the trust fund. Such items include attorney’s fee, court 
costs and disbursements.” 4 Bogert, Trusts and Trustees, p. 2335. By the 
word “disbursements” Mr. Bogert may mean the payment of judgments; 


however none of the main cases which he cites in his footnote have to do with 
this particular type of obligation. 
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may well be that the present life beneficiary’s income be main- 
tained rather than the corpus be preserved for a remainderman 
who is to take in the remote future. The disposition of courts 
to do things like this is more marked in some recent cases than 
a strict reading of ancient precedents would indicate. 
Notwithstanding the frequent statements that courts regard 
it as the normal intent of those who create trusts, that the life 
tenants shall have deducted from the income whatever is neces- 
sary to preserve the capital intact, a realistic interpretation of 
modern trusts with a genuine interest to learn the real intent of 
the settlor will probably indicate that the average man who 
“trustees” his family is chiefly interested that his widow and 
children shall be comfortably supported and only secondarily 
that his more remote descendants shall come into his fortune. 
The orthodox presumption is a direct consequence of thinking 
the thoughts of the feudal lawyers who worked out the basic 
rules of the law of trusts and future interests. 














Responsibility of the Parent Corpo- 
ration for the Acts of Its Subsidiary 


Montcomery E. Pixe* 


It is a familiar and ancient doctrine that the corporation as 
an entity, distinct from its shareholders, will be disregarded by 
the courts to prevent fraud, injustice, evasion of laws, or ob- 
struction of public policy. The entity theory is a convenient 
one to be used only when legitimate ends are served and is in 
no way sacrosanct in the mind of the Court. 

During the past thirty years, an outgrowth of this doctrine 
has been evolving, in some courts, to the effect that where one 
corporation controls another and uses it for its own purposes, 
the dominant corporation shall be responsible for the acts of the 
subservient one. This principle has its most frequent application 
in cases of a parent using subsidiary corporations. Other cases 
have arisen where there is a common ownership of the dominant 
and servient corporation. 

This formula is now used not only as a reason for disregard- 
ing the entity of the controlled corporation in the familiar cases 
mentioned in the opening paragraph, but is also used to carry 
further the responsibility of the dominant corporation for the 
acts of the servient one. Thus the dominant corporation is held 
responsible for such unpremeditated torts of the servient corpo- 
ration as the negligence of its employees and even, at times, for 
its debts and contracts. 

The following are the type statements of this principle: 
“The legal fiction of distinct corporate existence will be disre- 
garded when necessary to circumvent fraud. It may also be 
disregarded in cases where a corporation is so organized and 
controlled, and its affairs so conducted as to make it merely an 


* Associate Profesor of Business Law, College of Commerce and Adminis- 
tration, Ohio State University. 
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instrumentality or adjunct of another corporation,” and, 


“where such ownership of stock is resorted to, not for the pur- 
pose of participating in the affairs of the corporation in which 
it is held in a manner normal and usual with stockholders but 
for the purpose of making it a mere agent or instrumentality 
or department of another company, the courts will look through 
the forms to realities of the relation between the companies as 
if the corporate agency did not exist and will deal with them as 
the justice of the case may require.” 

For the purpose of this paper it will be convenient to speak 
of the principle as the instrumentality rule. Where the servient 
corporation is used by the dominant one to perpetrate fraud, 
evade law, etc., there is no controversy. The value of the instru- 
mentality rule as a separate rule is that it may make the domi- 
nant corporation liable for torts and possibly contract obligations 
of the instrumentality corporation. And, as would be expected, 
the rule is denied by some courts at these points. When courts 
make this advance, it illustrates once more the flexibility of 
existing principles and their applicability to new situations and 
inventions. In this case, the greatly increased practice on the 
part of corporations of carrying on parts or departments of their 
business through subsidiaries or other servient corporations con- 
stitutes the new situation or device to which the law is to be 
applied. 

Practically, the cherished value of the corporate form of 
doing business is the preservation of the private estate of the 
individual shareholder, the part which he does not care to risk 
in the venture. This is socially valuable in that it facilitates the 
bringing together of capital from many sources. But in case of 
parent and subsidiary corporations, the individual shareholder 
in the parent corporation has already achieved immunity from 
the debts of the parent. Shall he achieve further immunity 

1 In re Watertown Paper Co., 169 Fed. 252 (C.C.A. 2nd, 1909). 

2 United States v. Reading Co., 253 U.S. 26, 40 S. Ct. 425, 64 L. Ed. 
760 (1920). 
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through the immunity of the parent from the debts of its various 
departments? And in case of pyramided corporations, shall 
immunity be added to immunity? A possible answer to this 
question is in the language of the court at the conclusion of its 
opinion in the case of Industrial Research Corporation v. Gen- 
eral Motors Corporation:’ “It is against sound policy, when a 
corporation has grown so large and it has entered into activities 
so various and so generally distributed that it finds itself com- 
pelled to operate through many subsidiaries, doing nothing 
directly itself in carrying on the business to permit it to enjoy 
exclusively the fruits of such subsidiary activity and escape the 
concomitant responsibilities flowing therefrom.” 

It should be noted that the court, in this case, considered 
the parent responsible for a patent infringement by one of its 
subsidiaries. This should be distinguished from torts such as 
negligence committed by a subsidiary. The latter type of case 
presents a more severe test of the instrumentality rule. It is 
easier for the court to hold that the parent should not take 
advantage of patent infringements by its subsidiary as this fits 
into the established patterns of judicial thinking. It has the 
appearance of a fraud upon the law, and of a device to permit 
the parent to infringe a patent and escape responsibility there- 
for. Nevertheless the language is very general. There will be 
discussed, in this paper, cases involving the liability of the par- 
ent for the negligence of its subsidiary instrumentality. 

The hesitancy of some courts to carry the instrumentality 
rule to such advanced ground is sometimes based on a reductio 
ad absurdum argument. To deny the parent immunity from 
obligations and liabilities of subsidiaries because they are con- 
trolled as departments or instrumentalities is also to deny im- 
munity to the individual shareholder who controls a corpora- 
tion, or perhaps owns all its stock. The argument recognizes no 
distinction between the individual in control of a corporation 
and the corporation in control of another corporation. Such 


® 29 Fed. (2d) 623 (D.C., Ohio, 1928). 











314 LAW JOURNAL — JUNE, 1938 
courts would confine the application of the instrumentality rule 
to the familiar types of cases which are applicable to individuals 
as shareholders and corporations as shareholders alike, namely, 
cases where the corporation is used as an instrumentality by its 
shareholders to perpetrate frauds, evade laws, etc. But the 
reader will note that in both of the type forms of statement of 
the instrumentality rule, as above quoted, and which are quoted 
in one way or the other in the numerous cases recognizing the 
rule, no mention is made of the individual shareholder. Only 
the parent corporation or other form of dominating corporation 
is mentioned. The distinction is assumed without argument. 
There is an occasional remark, such as that quoted above from 
Industrial Research Corporation v. General Motors Corpora- 
tion.’ The silence as to argument indicates that to the courts 
citing the rule, it is axiomatic that we should have a special rule 
for a corporation which conducts its authorized business through 
incorporated departments or instrumentalities. 

Another ad absurdum argument against the rule, and the 
one most difficult for a proponent of the rule in its extreme 
application to handle, is that it is impossible to distinguish 
between the case where a parent exercises the usual controls 
through majority stock ownership, election of directors and the 
like, and the case where the subsidiary is so dominated and con- 
trolled as to become a mere instrumentality or adjunct of the 
parent. The argument is that under the company lawyer’s ad- 
vice, all forms of separation between parent and subsidiary will 
be meticulously observed. Separate books, separate accounts, 
separate financing of the business of the subsidiary will be ob- 
served. No direct interference in the subsidiary’s business by 
the parent will be discovered. But with the same directors and 
officers as the parent, the subsidiary is under the parent’s control 
for all practical purposes. And (the argument proceeds), a 
court could not prohibit a parent from owning stock in a subsidi- 
ary and exercising the usual controls through stock ownership, 


* See note 3, supra, 
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by election of such directors and officers as the parent desires, 
so long as statutory law permits one corporation to own voting 
control in another. 

It would not seem so shocking if the court should admit the 
ad absurdum argument and should then go on to hold that 
when a corporation conducts its own business through corporate 
instrumentalities which it controls by stock ownership, the thing 
speaks for itself, and no further evidence of control is necessary 
to make the parent responsible for the acts of the subsidiary. 
However, an examination of the cases shows the courts making 
a sincere effort to weigh the evidence and determine the nice 
point whether the participation in the affairs of the subsidiary 
is in the manner normal and usual with stockholders or whether 
it is for the purpose of making it a mere agent, instrumentality, 
or department of the parent. 

Sometimes the acts speak for themselves. Once it is shown 
that the parent organized a subsidiary to commit a fraud, or 
evade a law, or permitted such acts in its subsidiary, to the 
advantage of the parent, the instrumentality formula may be 
applied without further evidence of direction or control. No 
amount of legal care in keeping the corporations technically 
separate would avail. A discussion of such cases, which are 
numerous, is not necessary to this paper. 

Nor will time permit an excursion into bankruptcy and 
receivership cases where the parent attempts to present its claim 
to the trustee or receiver of its insolvent subsidiary. If the claim 
of the parent is not allowed, it seems to be a recognition that 
the parent is liable for the debts of the subsidiary. Sometimes 
the parent’s claim has been disallowed because the insolvent 
subsidiary was proved to be an instrumentality. But in these 
cases other equitable considerations were generally also assigned 
as reasons for the courts holding. 

A reference to one of these cases is pertinent at this point as 
illustrating the proof usually adduced to demonstrate an instru- 
mentality. In Jn re Otsego Waxed Paper Co.,° the federal dis- 


5 14 Fed. Supp. 15 (D.C. Mich., 1935). 
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trict judge disallowed the parent’s claim on the sole ground 
that the bankrupt subsidiary was an instrumentality of the par- 
ent. The court said that it was sufficient to prove that the bank- 
rupt was a mere instrumentality of the parent and not necessary 
to prove that the subsidiary was used to perpetrate a fraud, in 
order to justify the trustee’s refusal to allow the parent’s claim. 
The parent’s claim was about one-third of the total of unsecured 
claims and there was no suggestion made that the subsidiary 
was inadequately financed or fraudulently held out. It was 
noted that the parent manufactured paper board, the bankrupt 
manufactured waxed paper; the plants were adjacent; all books 
of the bankrupt were kept by the parent’s employees; all mat- 
ters of the bankrupt’s business policies were directed by the 
parent’s officers; all of the bankrupt’s capital stock was owned 
by the parent. The directorates were interlocking. The bank- 
rupt’s principal office was in the parent’s main office. All loans 
and purchases were made through the parent’s office. Thus it 
was shown that the subsidiary was a mere instrumentality of 
the parent. 

In patent infringement cases, the federal courts have used 
the instrumentality rule in some instances. This was not so, 
however, in Owl Fumigating Corporation v. California Cyanide 
Co., Inc.,° where the court would require that the parent organ- 
ized the subsidiary to infringe the patent or conspired with the 
subsidiary to infringe it. The parent not having done so was 
held not liable. In Union Sulphur Co. v. Freeport Texas Co.,' 
the parent was found to have known of the projected violation 
of plaintiff’s rights and to have actively participated. Both cases 
state the rule that mere stock ownership, interlocking direc- 
torates and community of officers will not make the parent 
liable. But in Industrial Research Corporation v. General 
Motors Corporation,* and in Detroit Motor Appliance Co. v. 

® 30 Fed. (2d) 812 (C.C.A. 3rd, 1929). 


7 251 Fed. 634 (D.C. Del., 1918). 
8 29 Fed. (2d) 623 (D.C. Ohio, 1928). 
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General Motors Corporation,’ it was considered enough to 
prove that the subsidiary was controlled as a department by 
the parent. 

In the Industrial Research Corp. case, it was enough to call 
attention to an admission in the pleadings that the policies and 
business of the subsidiary were wholly controlled and directed 
by the parent, to convert the subsidiary into a “mere agent or 
instrumentality.” There was however more ‘cogent proof,’ 
“for,” said the court, “exhibits are here, in the form of news- 
paper, sheet, and pamphlet advertising put on on behalf of the 
General Motors Corporation which imply most clearly that the 
alleged local agencies, though distinct corporations, are mere 
adjuncts to the General Motors Corporation. Aside from the 
other exhibit publications, the showing made in the annual re- 
ports of the General Motors Corporation setting forth for in- 
stance the Chevrolet Motor Company as a division of the Gen- 
eral Motors Corporation, and a classification of the manufactur- 
ing and selling channels by which the overhead corporation has 
contacts with the public leave little room to doubt, not merely of 
the subsidiary character of the Chevrolet Motor Ohio Company 
and the General Motors Truck Company, but that these are 
mere conveniences employed by the principal movants in the 
transaction of their business. There is also in evidence the 
corporate articles of the General Motors Corporation which 
provide for the manufacturing and dealing ‘in automobiles, 
trucks, cars, boats, flying machines, and other vehicles, their 
parts and accessories, and kindred articles, and to generally con- 
duct an automobile business in all its branches.’ ” 

Nor is it necessary under this rule that the parent conspired 
in or directed the infringement. A more diffused type of con- 
trol is sufficient. In the Detroit Motor Appliance Co. case, the 
parent was found guilty of contempt of court in disobeying a 
previous order. The disobedience was by subsidiaries, The 
Cadillac Motor Car Co., and others. It was shown that the 


® 5 Fed. Supp. 27 (E.D. Ill., 1933). 
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parent had ordered the subsidiaries to desist. This was taken 
as evidence that the subsidiaries were controlled as instrumen- 
talities. There was of course other evidence to the same point. 
Agency was proven by (1) advertising the subsidiaries as divi- 
sions, (2) identical officers with the parent, and (3) orders 
given the subsidiaries to desist.’° 

In cases where the parent or dominant corporation is sued 
for damages resulting from the negligence of an employee of 
a subsidiary or servient corporation the cases are often made 
to turn on the instrumentality rule. The question of fact 
generally is whether the subsidiary or servient corporation is 
controlled in such a manner as to make it a mere instrumen- 
tality of the dominant corporation. Thus, in Berkey v. Third 
Ave. Ry. Co.," the plaintiff sued the parent for the negligence 
of an employee of a subsidiary street railway corporation. The 
statement of the court was that the dominion of the parent 
may be so complete and interference so obtrusive that the sub- 
sidiary will be its agent. The evidence that it was not so oper- 
ated by the defendant was that (1) it was not organized by the 
parent; (2) it paid its own employees who never went off its 
lines; (3) it paid all its own expenses and for its own repairs; 
(4) it was a large company and highly solvent; (5) advances 
by the parent for operating expenses were treated strictly as 
loans; (6) it leased its new cars from the parent. Opposed to 
this, the dissenting opinion noted that (1) the parent’s pension 
system included the subsidiary; (2) paymasters operated for 
the entire system; (3) the parent paid for advertising for the 
subsidiary; (4) the parent set up a central school of instructions 
for employees for the entire system; (5) there was a central 
department for repairs and construction; (6) there was a com- 
mon purchasing agent; (7) identity of officers and directors; 
(8) ownership through stock ownership by the parent. The 

10 See also a similar case in Radio Craft Co. v. Westinghouse Electric Mfg. 


Co., 7 Fed. (2d) 432 (C.C.A. 3rd, 1925) for the same rule and the same 


results. 


11 244 N.Y. 84, 155 N.E. 58, 50 A.L.R. 599 (1926). 
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majority held the parent not responsible for the tort of the 
subsidiary. 

In Mangan v. Terminal Transportation System," the plain- 
tiff was injured by the operation of a cab belonging to one of 
four operating companies. The defendant, the Terminal Com- 
pany, was related to these four companies in that defendant 
was a managing company and the four companies were operating 
companies, all owned by Yellow Truck and Coach Manufactur- 
ing Company, which system also included a manufacturing com- 
pany, a sales company, and a financing company. The Terminal 
Company was held responsible for the tort, upon the finding 
that the four operating corporations were the agents and instru- 
mentalities through which defendant carried on its business and 
that their operation was controlled by the defendant. The evi- 
dence was that (1) the defendant held the contract to furnish 
the cabs at the various terminals and used the operating com- 
panies to perform this contract, (2) provided starters and in- 
spectors, (3) kept the books of the operating companies, (4) 
received the reports of daily receipts, (5) drew all payroll 
checks, (6) furnished a legal department and a claim depart- 
ment for the system, (7) examined and approved prospective 
employees of the operating companies, and (8) furnished rules 
as to the discharge of such employees. 

In Ross v. Penna. Railroad Co.,'* where the parent was held 
on the instrumentality rule for the negligence of the subsidiary, 
the evidence used was (1) the advertising time tables, (2) uni- 
forms of train crew, and (3) letters written plaintiff by de- 
fendant’s claim adjuster which seemed to concede responsibility 
for the tort of the subsidiary railroad company. The time tables 
and uniforms were of course an indication that the subsidiary 
was operated as a part of the Pennsylvania railroad system. 

In the case of the Willem van Driel, Sr.,’* we have a case 


12 284 N.Y. Supp. 183, 157 Misc. 627 (1935), aff'd, 286 N.Y. Supp. 
666 (App. Div. 1936). 

8 106 N.J.L. 536, 148 Atl. 741 (1930). 

14 252 Fed. 35 (C.C.A. 4th, 1918). 
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where the Pennsylvania Railroad Company was sued for dam- 
ages growing out of the destruction of a ship which was being 
unloaded at the dock of an elevator company. An explosion 
and fire occurred as a result of the negligence of employees of 
the latter. The Pennsylvania through a lease contract was in 
complete control of the Elevator Company, having leased all 
the property of a railroad corporation which owned the stock 
in the Elevator Company. The following words from the 
court’s opinion are worth quoting: “The Elevator Co. could 
accept no grain except that which came over the tracks of the 
controlling road. The general superintendent of the Pennsyl- 
vania Co. in Baltimore, as an incident of that office, is president 
of the Elevator Company. The treasurer, the assistant secre- 
tary, comptroller, subcomptroller and other accounting officers 
holding similar positions in the railroad company have charge of 
the accounts of the Elevator Company but are paid by the Rail- 
road Company. An employee of the railroad company signs 
the vouchers of the Elevator Company as its auditor of dis- 
bursements. The railroad company, through various officers, 
issued orders, from time to time, as to the management of the 
Elevator Company. The salary of the superintendent of the 
Elevator Company was increased by order of the fourth vice 
president of the railroad company. The railroad company con- 
trols the funds of the Elevator Company. * * * It is true 
that the Elevator Company and its stockholders and directors 
held meetings, but in all essential particulars, their action was 
dictated and controlled by the railroad company. The whole 
course of dealing showed that the surplus of $200,000 it had 
in the bank at the time of the fire was absolutely under the 
control of the railroad company. The superintendent of the 
Elevator Company, who directed its mechanical operation and 
its subordinate employees, had no duty to perform with the 
railroad company but was evidently under its ultimate control. 
It would be impossible to imagine a relationship between corpo- 
rations where the subsidiary corporation was more completely 
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under the control of the dominant corporation. The elevators 
were constructed and operated merely as a facility to the busi- 
ness of the railroad company. Applying the language of Judge 
Wallace, in Lehigh Valley Railroad Co. v. DuPont, 128 Fed. 
840 (C.C.A. 2d, 1904) the potential and ultimate control of 
all the property and business affairs of the Elevator company 
was lodged in the railroad company, and this control was exer- 
cised as completely and directly as the machinery of corporate 
organism would permit. Such complete dominance made the 
elevator company its mere puppet.””” 

In the group of contract cases where the rule has been dis- 
cussed, we find much opposition from the courts to the idea of 
holding the parent on contracts and debts of the subsidiary 
merely because the subsidiary is controlled as an instrumental- 
ity. Some of the cases supporting such a rule are of doubtful 
value as they could have been sustained on other grounds. Of 
this latter type of cases are Platt v. Bradner,* John Church Co. 
v. Martinez,"" and Dillard and Coffin Co. v. Richmond Cotton 


® Other negligence cases illustrating the rule, but which are inconclusive 
for the purpose of this paper because of peculiar facts involved are Specht v. 
Mo. Pac. Ry., 154 Minn. 314, 191 N.W. 905 (1923), where the employees 
of the so-called instrumentality were in reality the employees of the parent 
and directly under the parent’s control; Luckenbach S.S. Co. v. W. R. Grace 
& Co., 267 Fed. 676 (C.C.A. 4th, 1920), where the servient corporation was 
so grossly undercapitalized, and intrusted with such large properties and busi- 
ness enterprises by the dominant corporation, without actual ownership, that 
the court found the arrangement to be “unconscionable”; and The Santa 
Barbara, 299 Fed. 147 (C.C.A. 4th, 1924), where the facts show direct 
operation of the property of the subsidiary by employees of the parent. 

There are a number of tort cases in which the courts have stated the 
instrumentality rule in the form of the first type statement set out at the 
beginning of this paper but found that no instrumentality was shown by the 
evidence. Harlan Public Service Co. v. Eastern Construction Co., 254 Ky. 
135, 71 S.W. (2d) 24 (1934); Stephenson v. List Laundry and Dry Clean- 
ers, 168 So. 317 (La. App., 1936); McDermott v. A.B.C. Oil Burner Sales 
Corp., 266 Ill. App. 115 (1932); Louisville Gas and Electric Co. v. Moore, 
et Ux., 215 Ky. 273, 284 S.W. 1082 (1926). But the case of Nashville 
C. & S. L. Ry. v. Faris, 166 Tenn. 238, 60 S.W. (2d) 425 (1933), seems, 
on the evidence, to give mere lip service to the rule. 

76 131 Wash. 533, 230 Pac. 633 (1924). 

7 204 S.W. 486 (Texas Civ. App., 1918). 
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Oil Co.** where the facts disclosed an estoppel. In these cases, 
the dominant corporation had either represented to the plaintiff 
that it owned, or was identical with, the contracting corporation 
and would see to the performance of the contract, or payment 
of the debt. 

Kimberley Coal Co. v. Douglas,”* found the parent liable 
for the contract of its instrumentality on the authority of the 
instrumentality rule alone, as did Hunter v. Baker Motor Ve- 
hicle Co.*° The issue as raised was vital to the decision in these 
cases, though they were not cases of direct action against the 
parent on the debt. 

Old Ben Coal Co. v. Universal Coal Co.,” sustained a dec- 
laration in an action against the Price Hill Colliery Co. for a 
debt contracted by the Universal Coal Co. on the allegation that 
the Universal Coal Co. was “in this transaction, and in its busi- 
ness and affairs merely the agent, adjunct and instrumentality 
of the Price Hill Colliery Company.” 

The case of Kingston Dry Dock Co. v. Lake Champlain 
Transportation Co.” was an action against the parent for debt 
for services rendered the subsidiary. The court found the com- 
panies to be separate on the evidence and said: “Control 
through ownership of shares does not fuse the corporations even 
when the directors are common to each. One corporation may, 
however, become an actor in a part of a business, or a whole 
business, and when it has, will be legally responsible. To be- 
come so, it must take immediate direction of the transaction 
through its officers by whom alone it can act at all. At times 
this is put as though the subsidiary became an agent of the par- 
ent. That may no doubt be true but only in quite other situa- 
tions, that is, when both intend that relation to arise, for agency 
is consensual. This is seldom true, and liability normally, must 

#8 140 Tenn. 290, 204 S.W. 758 (1918). 

19 45 Fed. (2d) 25 (C.C.A. 6th, 1930). 

20 225 Fed. 1006 (D.C. N.Y. 1915). 


21 248 Mich. 486, 227 N.W. 794 (1929). 
22 31 Fed. (2d) 265 (C.C.A. 2nd, 1929). 
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depend upon the parent’s direct intervention in the transaction 
ignoring the subsidiary’s paraphernalia of incorporation direc- 
tors and officers. The test is therefore rather in the form than 
in the substance of control, in whether it is exercised immedi- 
ately or by means of a board of directors and officers, left to 
their own initiative and responsibility in respect of each trans- 
action as it arises. Some such line must obviously be drawn if 
shareholding alone does not fuse the corporation in every case.” 

As noted, the direct intervention of the parent and direction 
of the transaction involved seems here to be the test. Generally 
in the cases where the instrumentality rule is recognized the 
court has been satisfied with a more diffused control. A domina- 
tion of the policies and an ultimate control is sufficient. A direct 
interposition in each transaction or an immediate direction of 
the employees of the subsidiary has not been essential. As a 
generalization, the language of this case is an admission that, 
even in the case of contracts, the parent is liable if the control is 
sufficiently obtrusive. 

In Pagel Horton & Co. v. Harmon Paper Co.,” an effort 
was made to collect the insolvent subsidiary’s debt from the par- 
ent. The opinion was devoted to showing that all the business 
of parent and subsidiary was kept strictly separate and that the 
subsidiary was not an instrumentality. Each kept separate 
books, maintained and operated its own plant, had separate cus- 
tomers, manufactured a different kind of paper, paid its own 
debts out of its own treasury, made its own contracts in its own 
name, and kept strict account of loans made one to the other. 
The opinion, however, noted two exceptions to the observance 
of the legal entity of a corporation. The first was the usual one 
as to its being a cloak for fraud or illegality and the second was 
where the subservient corporation “is so organized, related to or 
controlled by the other as to be its mere agent, instrumentality 
or alter ego.”””* 


73 258 N.Y. Supp. 168, 263 App. Div. 47 (1932). 
*4 The cases of United Smelting Refining & Mining Exporation Co. v. 
Wallapai Mining & Development Co., 27 Ariz. 126, 230 Pac. 1109 (1924), 
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In a number of important contract cases, where the decision 
was in favor of the parent though the subsidiary. was conceded 
to be an instrumentality the court has stated that it must be 
shown that the domination of the parent over the subsidiary was 
carried out in such a manner as to defraud or wrong the com- 
plainant. But it is usually emphasized that the plaintiff was not 
wronged since he selected the subsidiary to be his debtor.* In 
North v. The Higbee Co.,” the contract involved was a long 
term lease signed with a subsidiary of a department store com- 
pany. In Gledhill v. Fisher,” the matter was similar, being a 
land contract which the parent employed a subsidiary to take. 
In the Carpenter case** the subject matter consisted of bonds 
signed by a coal company owned and operated by a railroad 
company as an instrumentality. 

In the last mentioned case, the Federal Circuit Court speak- 
ing of the frequently quoted statement of the instrumentality 
rule said, “We do not think these decisions establish a hard and 
fast rule from which there is no escape, whatever the circum- 
stances under consideration, and without regard to the reasons 
upon which an exception could be properly founded. But in 
every case in which a corporation has been held liable for the 
debt of another because of dominance or control through stock 
ownership or otherwise, and not depending on principles of 
agency or estoppel, the reason was, that to hold otherwise would 
result in a wrong for which the law must find a remedy.” And 
later in the discussion there is this: “From the examination of 
many decisions, we venture to say that no corporation, acting 
within its powers, has been held liable for the debts of another 
and Martin v. Development Co. of America, 240 Fed. 42 (C.C.A. gth, 
1917), while recognizing the rule in contract cases, handle the facts in such 
a way as to practically refute it. 

2° North v. The Higbee Company, 131 Ohio St. 507, 3 N.E. (2d) 391 
(1936); Gledhill v. Fisher, 272 Mich. 353, 262 N.W. 371 (1935); New 
York Trust Company v. Carpenter, 250 Fed. 668 (C.C.A. 6th, 1919). 

26 See note 25, supra. 


27 See note 25, supra. 
*8 See note 25, supra. 
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corporation legally organized, because it controlled such corpo- 
ration by reason of ownership or otherwise, except by reason of 
contract, or on ground of agency or estoppel, or because the 
controlled corporation has been used in such a way that the 
maintenance of its character as a separate and distinct entity 
would work injustice.” 

But in Kimberley Coal Co. v. Douglas,” the circuit court in 
the same circuit later used the instrumentality rule in a contract 
case. The Jewett Bigelow and Brooks Coal Company of De- 
troit, Michigan, had a subsidiary company, the J. B. Stores Co. 
An action was brought against the parent alone on a claim grow- 
ing out of the abandonment of a mining lease from plaintiff to 
the parent and the subsidiary. A judgment was had, a certain 
part of the claim being dropped. Later the J. B. Stores Co., the 
subsidiary, was in receivership and the dropped part of the 
claim was presented to the receiver. However, the claim was 
rejected. It was held to have been already adjudicated in the 
Michigan trial although the Stores Company was not a party. 
The court said: “This contention as to the independent liability 
of the J. B. Stores Company cannot be maintained. If, as is con- 
ceded, the J. B. Stores Company was a mere instrumentality, 
used by the Jewett Bigelow and Btooks Coal Company in the 
conduct of its business, the property of the Stores Company 
must, in equity, be considered the property of the Jewett Bige- 
low and Brooks Coal Company and the debts of the subsidiary 
as the debts of the parent company. The independent entity of 
the two companies is so far disregarded that each is considered 
as but a part of the indivisible whole.” 

It is not without significance that in negligence cases the 
instrumentality rule is so often approved and that in contract 
cases it is often denied, for in the contract cases, there enters the 
possibility of a selection by the third person. In the contract 
cases the court frequently finds there was no fraud upon the 
plaintiff because with his eyes open he selected the instrumen- 


29 45 Fed. (2d) 25 (C.C.A. 6th, 1930). 














LAW JOURNAL — JUNE, 1938 


326 
tality. It is then stated that the instrumentality must be used 
to wrong or defraud plaintiff if it is to be disregarded as a sepa- 
rate entity. It would be logically possible for the court to ad- 
here to the instrumentality rule and still hold in such cases that 
the complainant cannot recover from the dominant corporation 
since he has made an election, a familiar analogy from the law 
of principal and agent. 

It would seem that such a solution would be logical and sal- 
utary as tending to simplicity and greater certainty in prediction 
of the law. It would likewise be a salutary advance if, in con- 
tract cases, the courts might adopt by analogy a further principle 
from the law of principal and agent, namely, that where the 
third person has before him the principal and the agent and 
enters into a contract, in terms with the agent, it is presumed 
that he does not, by so doing, intend to release the principal and 
confine his recovery to the agent; but rather that he intends 
recourse against both. This presumption may be overcome by 
showing either from the language of the contract, or other evi- 
dence that this act was intended as a selection of the agent 
alone.*” This need not involve any confusion with other parts 
of the law of principal and agent. Agency as a consensual rela- 
tionship is quite a different thing from the instrumentality situ- 
ation arising where one corporation dominates and uses another 
for the carrying out of the purposes of the dominant corporation. 

It has been argued that in cases using the instrumentality 
rule, the court has, in each case, decided the case either against 
or for the parent upon some equitable ground and, after that, 
has proceeded to rationalize its decision by holding that the sub- 
sidiary was or was not dominated as an instrumentality; and 
this though the equitable reasons may not have been mentioned 
in the opinion. This line of reasoning grows from the ad absur- 
dum argument already mentioned, that there is no practical dif- 
ference between control growing out of mere ownership of 
stock and election of the directors and the obtrusive controls 


3° Restatement of the Law of Agency, Sec. 149. 
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discussed in this paper.** But after all, lawyers, in practice, are 
dealing with judicial precedents and the cases may not be ig- 
nored. And, conceding the argument, these courts are moving 
toward a desired objective by the easiest gradient. And there 
is a real difference between the case of a corporation holding 
stock in another corporation merely as an investment, and that 
of a corporation using another controlled corporation to perform 
some part of the business of the dominant corporation or some 
function essential to its business. 

Another argument that has been used is that in no case will 
the instrumentality rule be effective unless the dominant corpo- 
ration is using the servient one in such a way that some one of 
the familiar rules for disregarding the corporate entity comes 
into play. A classification of such cases includes cases of fraud, 
obstruction of justice, evasion of law, estoppel, stripping the 
subsidiary of its assets, fraudulent undercapitalization of the 
subsidiary, etc. This method of handling the cases denies re- 
sponsibility of the parent in many cases where, under the instru- 
mentality rule as discussed in this paper, the parent would be 
liable.*” 

Space will not permit an examination of the cases which 
support the argument in the foregoing paragraph. For Ohio, 
in a contract case, the conclusion in the foregoing paragraph is 
followed in North v. The Highee Company.” That case grew 
out of a situation where a department store company used a 
wholly owned realty company to take a long term lease on the 
department store site. In turn the department store took but a 
ten-year lease. This arrangement gave the department store a 
practical option on as many renewals of its lease as it might 
desire without absolute liability on the long lease. The depart- 
ment store abandoned the premises and failed to renew the ten- 
year lease. The realty company could not pay the rentals and 

51 See Latty, Subsidiaries and Affiliated Corporations (1936). 


*2 See Powell, Parent and Subsidiary Corporations (1931). 
*8 Supra, note 25. Three judges dissented. 
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taxes. Unfortunately, two years after the original lease trans- 
actions above mentioned, the lessor had assigned its underlying 
leasehold to a Trust Co. and leasehold trust certificates were 
sold. When the department store company abandoned the 
premises and the realty company defaulted, one of these certifi- 
cate holders sued the department store company on his own 
behalf and on behalf of all certificate holders. His case was won 
and a judgment was obtained in a sum in excess of $769,000. 
This was sustained in the court of appeals but reversed in the 
Supreme Court. There was found to be no fraud in the original 
lease transactions as the lessor understood the situation and 
elected to give the long lease to the subsidiary. It was further 
found that the certificate holders were not wronged because 
(1) they should have known the circumstances, and (2) their 
losses in reality grew out of a vast deflation in realty values due 
to the depression. The syllabus, by the court, reads: “The sep- 
arate entities of a parent and subsidiary corporation will not be 
disregarded and the parent corporation will not be held liable 
for the acts and obligations of its subsidiary corporation, not- 
withstanding the facts that the latter was controlled by the par- 
ent through its stock ownership, and that the officers and direc- 
tors of the parent corporation were likewise officers and directors 
of the subsidiary in the absence of proof that the subsidiary was 
formed for the purpose of perpetrating a fraud and that dom- 
ination of the parent over its subsidiary was exercised in such 


manner as to defraud complainant.” 


54 In addition to quotations from Powell, Parent & Subsidiary Corporations 
(1931) the court also quoted the following from Gledhill v. Fisher, 272 
Mich. 353, 262 N.W. 391 (1935). 

“3. To justify treating sole stockholder or holding company liable as 
responsible for a subsidiary corporation, it is not enough that the subsidiary is 
so organized and controlled as to make it merely an instrumentality, conduit, 
or adjunct of its stockholders, but it must further appear that to recognize 
their separate entities would aid in the consummation of a wrong. 

“4. Relief against a parent corporation should be granted only if a refusal 
to do so would result in an unjust loss or injury to the complainant since 
refusal to recognize the ordinary immunity of stockholders not only overturns 
a basic provision of statutory or common law but is also contrary to a vital 
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It is to be noted that this was a contract case, one in which 
an election to hold the subsidiary was clear and one in which no 
fraud or wrong upon plaintiff was found to exist by the major- 
ity. Nevertheless three judges dissented, two of them holding 
that no other element is essential to hold the parent but to show 
that the subsidiary is a mere agent, arm, or instrumentality of 
the parent. Williams, J., in his dissent, said: “If the subsidiary 
is @ mere agent, arm, instrumentality or department of the 
parent in the transaction in which the debt is incurred, such 
debt is that of the parent regardless of the existence of fraud.” 
And Zimmerman, J., dissenting, quoted the language which 
found its inception in Jn re Watertown Paper Co.” 

The writer has endeavored to present the views of those 
courts which have made use of the instrumentality formula for 
parent responsibility and particularly in tort and contract cases. 
It proves to be a very convenient yardstick of liability. It is 
obviously just in the tort cases. Referring again to the language 
of the Court in Industrial Research Corporation v. General 
Motors Corporation, supra, and applying the spirit of the lan- 
guage to other types of corporations, it is against public policy 
to permit a corporation to carry on its authorized business 
through incorporated departments and to perform its vital func- 
tions through incorporated instrumentalities, as that term is de- 
fined in this paper, and at the same time escape the concomitant 
responsibility for their acts. Practically this is important to the 
injured person as it gives him a direct route, for compensation, 
to the prime mover as well as to the instrumentality. It may 
be vital to him when the subsidiary is a small corporation or an 
insolvent one. 
economic policy of the whole corporate concept.” And from Wormser’s Dis- 
regard of the Corporate Fiction and Allied Corporate Problems, p. 18, the 
following is quoted: “It follows that no fraud is committed in incorporating 
for the precise purpose of avoiding and escaping personal responsibility. In- 
deed, that is why most people incorporate, and those dealing with corporations 


know, or are at least presumed to know the law in this regard.” 
°° See p. 1, this article, for the quotation. 
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The same statements may apply to cases of contract made 
with the subsidiary and debts contracted by the subsidiary. 
Here, however, enters the element of choice. The third person 
may choose between the parent and subsidiary. Those courts 
which apply the instrumentality rule to contract cases and ordi- 
nary debts of the subsidiary should admit the possibility of an 
election on the part of the third person to look to the subsidiary 
alone, and doubtless would in a proper case. Because of the fact 
that the business of parent and subsidiary is so often inter- 
meshed in such fashion as to cause inevitable confusion in the 
minds of those dealing with the corporations it would be proper 
to throw upon the parent the burden of proving that the third 
person elected to deal with the subsidiary alone. And if the 
court is willing to trace the analogy between the case of parent 
corporation and instrumentality and the ordinary case of prin- 
cipal and agent, there is ample precedent for such a rule re- 
garding election. With these provisions the instrumentality rule 
is a proper one in the contract and debt cases. It is significant 
that so many courts have applied the instrumentality rule in 
such cases. 














American Law Reports: Yesterday 


and Today 


Francis R. AUMANN* 


One of the most thought-provoking problems which con- 
fronts the American lawyer today has to do with the great vol- 
ume of recorded decisions with which he has to deal. Writing 
in 1929, Elihu Root noted that “there are a million and a half 
reported decisions available as judicial precedents; and the 
increase last year represents 170,000 printed pages.”* Nor is 
the end in sight. “The fecundity of our case law,” remarks 
Mr. Justice Cardozo, “would make Malthus stand aghast.’” 
It is not necessary to belabor the point. There is sufficient evi- 
dence at hand to convince the most reluctant observer that the 
volume of American case law has now reached almost unman- 
ageable proportions.* This fact brings several questions to mind. 
First of all, how did the situation evolve in this way, and sec- 
ondly, what is the future likely to hold for us, if we continue 
to move along this line. It will be the purpose of this article to 
consider these questions in a very brief and summary fashion. 
This attempt will take us back into the period following Inde- 
pendence, during which time the essentials of the American 
legal system took form and shape. 

“Two periods,” remarks Dean Pound, “require special 
study by anyone who would know Anglo-American law. The 
first is the classical common law period, the end of the sixteenth 
and the beginning of the seventeenth century. The other is the 


* Associate Professor of Political Science, Ohio State University. 

1 Address to American Law Institute for the Study of Law, Circular, 
1929, No. 7, p. 10. 

* Cardozo, The Growth of the Law (1929) p. 4. 

3 Recent Social Trends in the United Sttaes, Vol. 2 (1933) p. 14303 
Goodhart, Essays in Jurisprudence and the Common Law (1931) p. 65; 
Y. B. Smith, Education and Research, N. Y. St. Bar Ass’n. Bull. 1930, pp. 
189-90. 
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period which some day will be regarded as no less classical than 
the former—the period of legal development in America that 
comes to an end with the Civil War.”* This statement seems 
to be true. While colonial influences have played an important 
part in the evolution of the American legal system, the more 
important developments took place after the War of Indepen- 
dence and were greatly affected by the character of the English 
common law. While this fact is taken for granted today, it is 
somewhat surprising since opposition to England and its institu- 
tions characterized the Revolutionary period and lingered on 
long after the second war with England.’* 

This story of American legal development in these years 
immediately following Independence is an amazing one in all 
respects. It is particularly so insofar as it relates to our system 
of reporting decisions. At the outset, a system of recorded deci- 
sions was not only conspicuous by its absence, but hostility to 
our only available source of law was widespread. During the 
immediate post-war years, for example, laws were passed in 
New Jersey, Delaware, Pennsylvania and Kentucky, forbidding 
the citations of English decisions which were made after Inde- 
pendence.’ In New Hampshire a rule was adopted forbidding 
such citations and judges and legislators everywhere were influ- 
enced by the popular feeling.* As late as 1808, Henry Clay was 

* Pound, “Judge Story in the Making of American Law,” 48 Am. Law 
Rev. 680. 

5 William Baldwin, The American Judiciary, pp. 14-15, Henry Van 
Shaack, The Life of Peter Van Shaack (1842) pp. 400-403; William Sulli- 
van, Address to the Suffolk Bar (1825). 

® Pound, The Spirit of the Common Law, p. 115. 

7 Some of these measures may have been influenced by other considerations 
than hostility to England. For instance, Thomas Jefferson, who favored a 
rule prohibiting the citation of English authorities after George III, explained 
that such a rule would eliminate all of “Manfield’s innovations.” Tyler, 
Letters and Times of the Tylers, 1, 265. 

® Many of the untrained magistrates of the time encouraged this feeling. 
The justices of the court of New Hampshire who stopped the reading of an 
English law-book because the court understood “the principles of justice as 
well as the old wigged justices of the dark ages did,” is a good example of this 


tendency. See Baldwin, The American Judiciary, pp. 14-15; Plumer, the 
Life of William Plumer. 
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prohibited from citing an English authority by the Supreme 
Court of Kentucky,’ and Ralph Waldo Emerson in his “Essay 
on Power” writes that “a Western lawyer of eminence said to 
me, he wished it were a penal offense to bring an English law 
book into court in this country so pernicious had he found in his 
experience, our deference to English precedents.” 

In Pennsylvania opposition to English common law prin- 
ciples led to the impeachment of the Chief Justice and two Asso- 
ciate Justice of the Supreme Court for sentencing one Thomas 
Passmore to jail for “contempt of court.” The ground of the 
impeachment was that punishment for “contempt” was a piece 
of English common law barbarism, unsuited to this country.” 
Many lawyers of the day, as Chancellor Kent points out, came 
from the Revolutionary armies or from the halls of Congress. 
They brought with them “many bitter feelings and often but 


scant knowledge of the law.”"* Some opposition to English 


precedents may be explained as an effort on their part “to pal- 
liate this lack of understanding by a show of patriotism.””"* The 
opposition of some of the untrained magistrates of the times 
may be similarly explained.“* Public sentiment was also influ- 


® Hickman v. Hoffman, Hardin’s Reports, 348, 364; Baldwin, of. cit. 
p- 14. “A statute of 1816” writes Lewis Collins, the Kentucky historian in 
1847, “enacted, that all reports of cases decided in England since the 4th of 
July, 1776, should not be read in court or cited by the court. The object of 
this strange enactment was to interdict the use of any British decision since the 
declaration of American independence. The statute, however, literally imports, 
not that no such decision shall be read, but that ‘all’ shall not be. And this 
self-destructive phraseology harmonized with the purpose of the act—that is, 
to smother the light of science and stop the growth of jurisprudence. But for 
many years, the Court of Appeals inflexibly enforced the statute—not in its 
letter, but in its aim. In the reports, however, of J. J. Marshall, and Dana, 
and Ben. Moore, copious references are made (without regard to this inter- 
dict) to post-revolutionary cases and treatises in England, and now that 
statute may be considered dead.” Historical Sketches of Kentucky (1848) 
p. 107. 

” Conduct of Life (ed. 1893) p. 63. 

™ 56 Univ. of Pa. L. Rev. 106 (1908). 

* Pound, The Spirit of the Common Law, pp. 116-117. 

18 [bid, p. 116. Alexander Hamilton’s preparation for the bar, it will be 
recalled, was four month’s reading. 


‘* Baldwin, of. cit., pp. 114-115. 
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enced by the radical elements who excorciated English prece- 
dents as the “rags of despotism” and the judges who rendered 
them as “tyrants, sycophants, oppressors of the people and 
enemies of liberty.”"’ This was a direct survival of wartime 
thinking. In short, precedents were not only unavailable in 
these first years after the war, but public sentiment was turned 
against them in many parts of the country. 

Under these circumstances, how could this period be so im- 
portant with regards to the adoption of English legal materials? 
The answer is that the material needs of the day overcame all 
other considerations. Some system of legal principles applicable 
to existing conditions had to be adopted and some system of 
courts established as well. Since colonial reports and precedents 
were virtually lacking as Chancellor Kent points out, no great 
help from that source was available."* English legal materials 
were not only at hand, but were particularly appealing, since 
the English common law was just coming to the end of one of 
its great growing periods.’ These materials were received in 
due course by men learned in the English law “sitting on the 


© Pound, ibid, pp. 116-117. 

© Pound, The Spirit of the Common Law, p. 115. 

17The true period of the common law,” writes Peter Du Ponceau in 
1825, “is the period, which followed the Revolution of 1648, to the time of 
our own emancipation. It was then that it assumed that bold and majestic 
shape, those commanding features which have made it the pride of the na- 
tions who possess it, and the envy of those who do not. During that period, 
the rights of man have been acknowledged and defined, and limits have been 
set to sovereign authority. The prerogatives of the crown (I am speaking here 
of England) have been ascertained, and restricted within proper bounds; the 
legislative, executive, and judicial authorities, have taken their respective 
stations, and know the extent of their several powers; judges, have been ren- 
dred independent, and juries have been freed from ignoble shackles. The 
writ of habeas corpus has been made effectual, a fair and unexceptionable 
mode of trial has been provided for cases of high treason. The press has been 
freed from the unhallowed touch of state licensers. Religious toleration has 
been established. The hand of arbitrary power has been paralyzed; and man 
has been taught to walk erect, and to feel the dignity of his nature; civil 
jurisprudence has also been considerably improved, and it is in a progressive 
state of further amendment.” Quoted from his Address before Law Academy 
of Philadelphia. See The North American Review, Vol. 21, July, 1825, 


pp- 132-133. 











Ss vo mwwz ”“ 





AMERICAN LAW REPORTS 335 


bench, making law in the legislature and lecturing and writing 
as law teachers,””* and with their reception came the beginnings 
of our great volume of recorded decisions. In a very short time 
after Independence a perfectly bewildering array of reported 
decisions were established. By 1822, there were already about 
“one hundred and forty volumes of American Reports, all pub- 
lished since the organization of the federal government.” By 
1824 complaints were being made concerning the “vast and 
increasing multiplication of reports” as well as law treatises.” 
By 1826, the condition had become even more noticeable. “It 
is not a matter of little surprise,” writes one observer in 1826, 
“that twenty-five years ago, the best library of American reports 
that could be summoned by money or magic, within the circum- 
ference of the Union, might have been borne on the circuits in 
a portfolio while now there are hardly less than two hundred 
within our territories.” 

While this rapid increase was viewed with considerable 
doubt by some members of the legal profession, it received 


8 Pound, The Spirit of the Common Law, p. 118. 

19 See “A Collection of Cases Overruled, Doubted, or Limited in Their 
Application. Taken from American and English Reports.” By Simon Green- 
leaf, Counsellor at Law, Portland, 1821. The North American Review, Vol. 
15, July, 1822, p. 65. 

0 “Previous to the year 1804, but eight volumes of indigenous reported 
cases had been printed in America; and the lapse of only one-fifth of a century 
has added to the number one hundred and ninety volumes, exclusive of many 
valuable reports of single cases. Of these eighty-nine volumes and part of a 
few others are occupied with the decisions of the state courts of Virginia, 
Massachusetts, New York, and Pennsylvania. Reports have been purchased in 
fifteen states, and in eight of them there is a reporter appointed and commis- 
sioned by the public authority in addition to the reporter of the decisions 
in the Supreme Court of the United States. (Griffith’s Law Register.) 
Whither is this rapid increase of reports to lead us, and what are to be the ends 
and consequences of it? If year after year is to be thus prolific of its annual 
harvest of reports, we do not ask what fortunes will ere long be capable of 
compassing the purchase of a complete law library, but we ask what mind will 
be adequate to the task of storing up the infinite multiplicity of decided 
cases?” The North American Review, Vol. 9, April, 1824, p. 377. 

*1 Reports of Cases Argued and Determined in the Supreme Judicial Court 
of Maine, by Simon Greenleaf, Vol. II, Containing cases of the years 1822 and 
1823. Hallowell, 1824, Reviewed in The North American Review, Vol. 22, 
January, 1826, p. 27. 
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strong support from others. In view of its defenders, the com- 
mon law naturally grows and becomes more extensive as mate- 
rial progress is made. To assist its growth, able reports of well 
investigated cases are necessary.” The rapid multiplication of 
law reports, they said, should be “regarded with feelings of 
unmingled satisfaction,” since it indicated clearly “the increas- 
ing demand, and the more general diffusion of intelligence, on 
a subject, of all others, the most important to the peace and 
good order of society.” The publication of such reports, re- 
marked one writer of this early period, “is the promulgation of 
the laws. They are promulgated, too, with the principle on 
which they are founded. In no other way is it possible to make 
them generally known; and as they arise out of the actual 
demands for justice, they are likely to be peculiarly well suited 
to the existing want and condition of society.” It was also 
contended “that the prompt and full publication of law reports” 
was of inestimable importance to personal rights. 

Another argument which received wide consideration was 
the allegation that printed reports secured the judiciary, by 
every possible motive, to the faithful administration of justice. 
“What wrongs from this service we may not look for in a com- 
munity where the decrees of the courts of judicature are sup- 
pressed and kept from public view,” inquired one advocate of 

22 It is by the publication of printed reports “that the Common Law like 
all other sciences is destined perpetually to improve. The system is becoming 
better, as well as more generally known. On the hearing of a question of con- 
troversy, the object is looked upon from every possible point of view. All the 
various and’ seemingly conflicting decisions upon the subject, are brought 
before the court and canvassed. The postulates and arguments on which they 
rest, are severely scrutinized; the valuable truths selected and the material 
errors discarded, from each. And there is every reason for believing that by 
this mode of proceeding, the really sound principles of law will inevitably be 
reached at. This is precisely the way by which all sciences improve; and it’s 
the only way which our courts of judicature can take on the settlement of a 
litigated question.” The North American Review, Vol. 27, July 1838, p. 181. 

23 5. 179, The North American Review, Vol. 27, July, 1828. This is 
part of an able review of the Reports of Cases Argued and Determined in the 
Circuit Court of the United States for the Second Circuit, comprising the 


Districts of New York, Connecticut, and Vermont. By Elijah Paine, Jr., 
Counsellor-at-Law, Vol. 1, 800, pp. 178, New York, 1827. 
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printed reports who argued that judges cannot do their best 
work unless they are required to write out the reports of their 
decisions. When they know that their decisions will go unre- 
ported, he says, “although they feel the sense of duty in all its 
purity yet want the consciousness of being narrowly and exten- 
sively observed, which is a powerful incentive to great and 
generous efforts, even among the most elevated minds” their 
work will naturally suffer. 

Moreover, he adds, “when they know that their opinions 
may be severely scrutinized by the ablest men of their own and 
perhaps of coming ages; when they reflect that these opinions 
will be either made the basis of further adjudications or rejected 
as inconclusive and false; above all, when from fear or error 
they are led, as in this country they almost universally are, to 
write their opinions at length, and themselves prepare them 
for the press, they have every inducement, interested and dis- 
interested, which can possibly be crowded upon the mind to be 
laborious, accurate, and impartial.” In short, he was of the 
opinion that our legal decisions should be brought before the 
public, “for nothing can tend more unerringly to the faithful 
administration of justice.”** This is a powerful argument for 
our system of adequately prepared reports of judicial decisions. 
Chancellor Kent in his Commentaries made an equally power- 
ful argument along similar lines.** Other writers of the day 
did likewise.”* In short, the case for the printed report could 
not be denied during this early period. A glance at some of the 
beginnings of the reporting mevement may be of interest. 

The state of Connecticut was one of the first of our common- 
wealths to become active in establishing a system of regularly 
printed reported cases. This was due largely to the efforts of 

*4 Op. cit., pp. 179-180. 

*° Dp. 455, 462, 463. 

26 A splendid argument for the necessity of adequate reporting is set forth 
in The North American Review of January, 1825, at pages 180-191, in a 
review of Octavius Pickering’s Reports of the Cases argued and determined in 
the Supreme Judicial Court of Massachusetts. 
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men like Zephaniah Swift,” to whom Connecticut owes her 
simple and orderly system of private law; Jesse Root,” one of 
her earliest reporters; and Tapping Reeve, the founder of the 
Litchfield Law School.*® In 1789, another Connecticut man, 
Ephriam Kirby (1757-1804), made a permanent place for 
himself in the annals of American law when the published in 
Litchfield, his Reports of Cases Adjudged in the Superior Court 


27 The career of Zephaniah Swift (1759-1823) is of special interest be- 
cause he also published the first American law text. This was A System of the 
Law of the State of Connecticut which was published in two volumes in 1795 
and 1796. His career as a jurist was interrupted by political factors and he 
consequently diverted more of his time to his legal studies. In 1810 he pub- 
lished a Digest of the Law of Evidence, in Civil and Criminal Cases; and a 
Treatise on Bills of Exchange, and Promissory Notes. In 1816, he published 
a Vindication of the Calling of the Special Superior Court, at Middleton, * * * 
for the trial of Peter Lung. This treatise arraigned legislative interference 
with the judiciary and defended his own conduct as chief justice. In 1822-23 
he published a Digest of the Laws of the State of Connecticut. The second 
volume of this work came out after his death. This work came to be widely 
used throughout the country both in legal instruction and as guide to the 
courts. It was invaluable in Connecticut; where it was said “‘no other indi- 
vidual has done so much towards reducing the laws to an intelligible system 
adapted to our habits and condition.” Simon E. Baldwin, “Zephaniah Swift,” 
Great American Lawyers, Vol. Il, 1907; F. B. Dexter, Biographical Sketches 
of the Graduates of Yale College, Vol. 1V, 1907; E. D. Larned, History of 
Windham County, Conn., Vol. Il, 1880; Proc. Am. Antiquarium Society, 
April, 1887; memoir in Swift’s Digest of the Laws of the State of Conn., 
Vol. II, 1823; R. J. Purcell, Connecticut in Transition, 1918; Encyclopedia 
of Connecticut Biography, Vol. 1; Amer. Hist. Rev., July, 1834. 

28 Jesse Root (1736-1822) was admitted to the bar in 1763. In 1789 he 
was appointed assistant judge of the superior court of Connecticut and in 1798 
succeeded to the duties of chief justice. In the same year he published Reports 
of Cases Adjudged in the Superior Court and Supreme Court of Errors * ** 
1769 to *** 1793. In 1793 he added a second volume. See J. P. Root, 
Root Genealbgical Records, 1870; J. H. Trumball, The Memorial History of 
Hartford County, Connecticut, 1886, Vol. 1, Connecticut, 1904, Vols. Il, 
III, ed. by Forrest Morgan; Thomas Day, Reports of Cases * * * in the Su- 
preme Court of Errors * * * Conn., Vol. 1, 1817, p. XXXII. 

29'W. D. Lewis, ed., Great American Lawyers, Vol. Il, 1907, 469-71; 
A. C. White, ed., The Bi-Centennial Celebration of the Settlement of Litch- 
field, 1920, 49-58; T. D. Woolsey, Hist. Discourse ** Pronounced Before 
the Alumni of the Law Department of Yale College at the Fiftieth Anniver- 
sary of the Foundation of the Department, 1874; A. C. White, The History 
of the Town of Litchfield, 1920, pp. 98-109; D. C. Kilbourn, The Bench 
and Bar of Litchfield County, Conn., 1709-1909, 1909, pp. 181-214; D. S. 
Boardman, Sketches of the Early Lights of the Litchfield Bar, 1860, pp. 7-10. 
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and Court of Errors of the State of Connecticut from the year 
1785 to May, 1788 (1789). This work was the first fully de- 
veloped volume of law reports published in the United States. 
In some regards it holds the place in American legal literature 
comparable to Plowden’s Commentaries in English legal litera- 
ture. In a preface to this work Kirby contended that a system 
of reporting was necessary to the development of American 
Law.” Kirby’s task of putting these Connecticut cases into 
book form** was made possible by a statute passed in 1784 on 
the recommendation of Roger Sherman and Richard Law 
which required the Judges of the Supreme and Superior Courts 
to file written opinions, in disposing of cases on points of law, 
in order that they might be properly reported and “thereby a 
foundation laid for a more perfect and permanent system of 
common law in this state.”**. Under the influence of Swift, a 
systematic scheme of reporting was made permanent. 

In 1790, Alexander Dallas* issued his first collection of 
Pennsylvania decisions. This collection of cases, it should be 
pointed out, begins as far back as 1754. In 1793, Chipman’s 
Reports were started in Vermont.** In 1790, the United States 

8° D. C. Kilbourn, The Bench and Bar of Litchfield, Connecticut, 1709- 
1909, 1909; M. E. Dwight, The Kirby’s of New England, 1898; P. W. Kil- 
bourne, Sketches and Chronicles of the Town of Litchfield, Connecticut, 


1859; Dunbar Rowland, Courts, Judges, and Lawyers of Mississippi, 1783- 
1935, 1935, Vol. I, pp. 8, 11, 20, 21. 

31 Charles Warren, History of the American Bar, p. 324. 

82 Statutes of Connecticut, Revision of 1784, p. 207; see also J. H. 
Boutell, The Life of Roger Sherman. 

38 Alexander J. Dallas (1759-1817), secretary of the treasury under James 
Madison and United States district attorney for the Eastern District of Penn- 
sylvania for thirteen years, not only brought out the Reports of Cases Ruled 
and Adjudged in the Several Courts of the United States and Pennsylvania, 
etc., 4 Vols., 1790-1807, but also the Laws of the Commonwealth of Penn- 
sylvania, 4 Vols., 1793-1801. See Geo. M. Dallas The Life and Writings of 
A.J. Dallas, 1871; James Dallas, The History of the Family of Dallas, 1921. 

84 In 1793, Nathaniel Chipman (1752-1843), published his Reports and 
Dissertations, which consisted mainly of reports of cases before the Supreme 
Court of Vermont. In 1787, he had been appointed assistant justice of that 
court, the first lawyer, in fact, to hold that post in Vermont. In 1796 and 
again in 1813, he was to sit in the same court, but on these occasions as chief 
justice. A thorough student of the law, he was one of the ablest men in early 
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Supreme Court Reports were instituted.” In 1804 a regular 
and systematic series of Reports was commenced in Massachu- 
setts. Previous to that time many points were mooted and 
opinions delivered which would have been well worth receiving, 
“still the minutes of them were so few and loose,” that no re- 
liance could be placed upon them.** In 1804 Caines became 
the first official reporter in New York State.**. While Connec- 


Vermont. His Sketches of the Principles of Government (revised ed., 1833), 
still remains well known. See Daniel Chipman, Life of the Honourable Na- 
thaniel Chipman (1846) and Vermont Historical Collections, (2 volumes, 
1870-71). It was his brother Daniel Chipman (1765-1850) however, who 
served as the first official reporter of Vermont. In 1823, the legislature ap- 
pointed him to that post and he prepared volume I of Reports of Cases Argued 
and Determined in the Supreme Court of * * * Vermont, covering the years 
1789-1824. This volume was published in 1824. He also wrote Am Essay 
on the Law of Contracts for the Payment of Specific Articles (1822), referred 
to elsewhere; the life of his brother previously mentioned; and a Memoir of 
Thomas Chittenden, the First Governor of Vermont, with a History of the 
Constitution, during his Administration (1849). See Vermont Historical 
Gazeteer (1868, I, p. 87.) 

8° These reports were named for the official reporters until 1874. They 
include: Dallas (1790-1800) ; Cranch (1801-1815); Wheaton (1816-1827) ; 
Peters (1828-1842); Howard (1843-1860); Black (1861-1862); Wallace 
(1863-1874). 

86 pb. 421, The North American Review, Vol. 29, October, 1829. 

87 In 1802, George Caines (1771-1825), published anonymously the first 
volume of An Enquiry into the Law Merchant of the United States; or Lex 
Mercatoria Americana on Several Heads of Commercial Importance. See J. G. 
Marvin, Legal Bibliography (1847). Although somewhat indifferently re- 
ceived it called attention to his capacities and when the New York legislature 
in 1804 provided for the appointment by the state supreme court of a reporter 
of its decisions, Caines was immediately considered for the post. He received 
the appointment and became the first official reporter in this country. Prior 
to his appointment all legal reports in the United States had been private ven- 
tures. In dug course he issued New York Term Reports of Cases Argued and 
Determined in the Supreme Court of that State, in three volumes, covering 
the period May, 1803-November, 1805 (1804-06). In 1813-14, a second 
edition of this work was issued with corrections and additions. During the 
same period he compiled his Cases Argued and Determined in the Court for 
the Trial of Impeachments and Correction of Errors in the State of New York, 
(two volumes 1805-07), commonly cited as Caines’ Cases in Error. In 1808 
he edited a second edition of William Coleman’s Reports of Cases of Practice 
Determined in the Supreme Court of Judicature of the State of New York, 
1794 to 1805, adding cases up to November, 1805. This work is usually cited 
as Coleman and Caines’ Cases. A later edition appeared in 1883. Retaining 
his position of reporter for less than three years, his work was extremely useful. 
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ticut was the first Ameriacn state to print judicial decisions, this 
work was done, as we have seen, as a private venture. New 
York and Massachusetts were the first states to order official 
publication of decisions. New Jersey followed this practice in 
1806 and South Carolina in 1811.** Connecticut did not attempt 
to print judicial decisions as a state enterprise until 1884; and 
Kentucky waited until 1815 before the legislature provided for 
the reporting of decisions.“ While the growth of the reporter 


His reports were brief but accurate and long enjoyed a high reputation with 
bench and bar. Subsequent statutory amendments have, of course, deprived 
them of much of their original utility. In addition to his work as a reporter, 
Caines was the author of a practical manual, Summary of the Practice in the 
Supreme Court of New York (1808) and Practical Forms of the Supreme 
Court (of New York) Taken from Tidd’s Appendix (1808). See D. Mc- 
Adam, et al. ed., History of the Bench and Bar of New York, Vol. 1, (1897); 
B. V. Abbott and A. Abbott, Digest of New York Statutes and Reports (1860), 
I, XIV, XVI; Charles Warren, History of the American Bar (1911), p. 3313 
New York Spectator, July 15, 1825. 

88 South Carolina’s experience with reporting cases is of interest. During 
the colonial period important or controversial decisions were preserved in full, 
in the records of the court or the journals of the Assembly. In 1799, a law 
provided that every judge in the Constitutional Court of Appeals (which was 
the name given for the Circuit Judges ew banc) “should give for preservation 
in writing his opinion and reason.” In 1809, Judge E. H. Day published the 
first volume of his reports of South Carolina cases and in 1811 his second 
volume. In 1811, an act was passed, requiring the opinions of the Appeal 
Court to be recorded and indexed in books. In 1819, two volumes of Appeal 
Court cases for 1817 and 1818, were privately published by John Mill. In 
1816, an act was passed, requiring one judge to write the court opinion and 
directing the court to select the most important opinions for publication. In 
1820, the first two volumes were presented. These volumes were edited by 
Nott and McCord. In 1823, an official reporter was provided for, to report 
both equity and law cases. This step was part of the judicial reform movement 
culminating in 1824. After this time, few private reports applied. Wallace, 
History of South Carolina (1934), Vol. II, p. 471. 

89 A provision in the first constitution of Kentucky in 1792 required 
judges of the appellate court “to state in their opinion such facts and authori- 
ties as should be necessary to expose the principle of each decision.” No 
method of reporting the decision was provided by the legislature until 1815, 
however, when the governor was authorized to appoint a reporter. Previous 
to that time, writes Lewis Collins, “James Hughes, an eminent ‘land lawyer’ 
had, at his own expense, published a volume of the decisions of the old District 
Court of Kentucky whilst an integral portion of Virginia, and of the Court of 
Appeals of Kentucky, rendered in suits for land — commencing in 1785 and 
ending in 1801: Achilles Sneed, clerk of the Court of Appeals, had, in 1805, 
under the authority of that court published a small volume of miscellaneous 
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system could not be held back there was an early recognition of 
the defects which must arise if they were to grow too rapidly 
and too extensively. As noted before, the reporting movement 
was hardly under way before it was charged with over-exten- 
sion. Nor did such charges come from irresponsible sources. 
Speaking upon the subject in 1829, Mr. Justice Story suggested 
that steps be quickly taken to “avert the fearful calamity which 
threatens us of being buried alive, not in the catacombs but in 
the labyrinths of the law.”*° Prominent jurists of this earlier 


opinions, copied from the court’s order book; and Martin D. Hardin, a dis- 
tinguished lawyer, had, in 1810, published a volume of the decisions from 
1805 to 1808, at the instance of the court in execution of a legislative injunc- 
tion of 1807, requiring the judges to select a reporter. George M. Bibb 
was the first reporter appointed by the Governor. Alexander K. Marshall, 
William Littell, Thomas B. Munroe, John J. Marshall, James Dana, and Ben- 
jamin Monroe, were successively appointed, and reported, afterwards. The 
reports of the first, are in thee volumes — of the second, in six —of the 
third, in seven — of the fourth, in seven — of the fifth, in nine —and the 
last, who is yet the reporter, has published seven volumes. Consequently there 
are now forty-six volumes of reported decisions of the Court of Appeals of 
Kentucky, of these reports, Hardin’s, Bibb’s, and Dana’s are the most accur- 
ate — Littell’s, Thomas B. Moore’s, and Ben Monroe’s next. Those of both 
the Marshall’s are signally incorrect and deficient in execution. Dana’s in 
execution and in the character of the cases, are generally deemed the best. Of 
the decisions in Dana, it has been reported of Judge Story that he said they 
were the best in the Union — and of Chancellor Kent, that he said he knew 
no state decisions superior to them. And that eminent jurist, in the last 
edition of his Commentaries, has made frequent references to opinions of 
Chief Justice Robertson, and has commended them in very flattering terms. 
Op. cit., pp. 106-107. 

40 “The mass of the law is, to be sure, accumulating with an almost incred- 
ible rapidity” said Justice Story in 1829, “and with the accumulation, the 
labor of students, as well as professors, is seriously augmented. It is impossible 
to look withopt some discouragement upon the ponderous volumes which the 
next half century will add to the groaning shelves of our jurists. The habits 
of generalization which will be acquired and perfected by the liberal studies 
which I have ventured to recommend, will do something to avert the fearful 
calamity which threatens us of being buried alive, not in the catacombs but in 
the labyrinths of the law. I know indeed of but one adequate remedy, and 
that is, by a gradual digest, under legislative authority, of those portions of our 
jurisprudence which under the forming hand of the judiciary, shall from time 
to time acquire scientific accuracy. By this reducing to a text the exact 
principles of the law, we shall, in a great measure, get rid of the necessity of 
appealing to volumes which contain jarring and discordant opinions; and thus 
we may pave the way to a general code, which will present in its positive and 
authoritative text, the most material rules to guide the lawyers, the statesman, 
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period also suggested remedial measures of one kind or another. 
Their efforts were of no avail, however, and American case- 
law has continued to expand steadily from that day to this. 
When America moved from its simpler agricultural economy 
into its present complicated industrial civilization in the latter 
half of the nineteenth century the expansion became more rapid 
and of wider scope. The new power age required more law and 
the volume of reported decisions multiplied with that demand. 

Today we are paying the price for this expansion. Every 
year 350 or more volumes of reports are published. Its bulk 
is now almost beyond control. “Unless courts set some restraints 
on the length and number of published opinions,” says Mr. 
Justice Stone, “it is inevitable that our present system of making 
the law reports the chief repository of new unwritten law will 
break down of its own weight.”** Moreover, if we continue to 
multiply our written reports we will injure the cause of an 
effective law administration in one of its most vital places by 
introducing the element of uncertainty. The value of certainty 
in a developed legal system needs no explanation. “Law as a 
guide to conduct” remarks Mr. Justice Cardozo “is reduced to 
the level of mere futility if it is unknown and unknowable.” 
Yet today he asserts “our law stands indicted for uncertainty.” 
In explaining this condition, he cites the eight or more reasons 
enumerated by the American Law Institute at is organization 
and the private citizen. It is obvious, that such a digest can apply only to the 
law, as it has been applied to human concerns, in past times; but by revision, 
at distant periods, it may be made to reflect all the light which intermediate 
decisions may have thrown upon our jurisprudence. To attempt any more 
than this would be a hopeless labor, if not an absurd project. We ought not 
to permit ourselves to indulge in the theoretical extravagances of some well 
meaning philosophical jurists who believe that all human concerns for the 
future can be provided for in a code speaking a definite language. Sufficient 
for us will be the achievement to reduce the past to order and certainty; and 
that this is within our reach cannot be matter of doubteful speculation.” p. 31, 
“Address delivered before the Members of the Suffolk Bar in 1821,” The 
American Jurist, No. 1, Boston, January, 1829. Reviewed in The North 


American Review, Vol. 29, Oct., 1829, 418-426. 
*! Law and Its Administration, 1915, p. 214. 
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meeting. Of all the causes mentioned, however, the weightiest 
in his opinion is the increasing multiplication of decisions. 

Adherence to precedent, he asserts, was once a steadying 
influence, making for stability and certainty. At the present 
time he is not sure that such is the case. “Increase of numbers,” 
he says, “has not made for increase of respect. The output of a 
multitude of minds must be expected to contain its proportion 
of vagaries. So vast a brood includes the defective and helpless. 
An avalanche of decisions by tribunals great and small is pro- 
ducing a situation where citation of precedent is tending to count 
for less and appeal to an informing principle is tending to count 
for more.”*” The tremendous volume of reported cases which 
we now have, produces another important difficulty in his view. 
It prevents the courts from keeping the larger aspects of the 
law in mind because their eyes are fixed upon the multiplicity 
of smaller problems that come before them. “The very strength 
of our common law,” he remarks, “its cautious advance and 
retreat a few steps at a time is turned into a weakness unless 
bearings are taken at frequent intervals, so that we may know 
the relation of the step to the movement as whole. One line 
is run here; another there. We have a filigree of threads and 
cross-threads, radiating from the center, and one another into 
sections and cross sections. We shall be caught in the tenacles 
of the web, unless some superintending mind imparts the secret 
of the structure, lifting us to a height where the unity of the 
circle will be visible as it lies below.” 

In Cardozo’s view the legal profession today must do some- 
thing about the flood of reported decisions which threaten to 
overwhelm our law, and with the uncertainty which arises out 
of this condition. He places his hopes for improvement here in 
the efforts of the American Law Institute, to formulate a scien- 
tific and accurate restatement of the law in specially selected 
fields. Through efforts of this kind, he believes the profession 


42 Cadozo, The Growth of the Law (1924), p. 5. 
*8 [bid., p. 6. 
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can grapple successfully “with the monster of uncertainty and 
slay him.” In such a struggle the present method of reporting 
decisions based as it is on the precedent system, may be only 
slightly modified. Then again it may be considerably altered, 
as the success of the Institute’s work depends in large part upon 
the degree to which past cases are no longer cited as precedents. 
“The restatements,” remarks Arthur L. Goodhart, “are not 
intended to be well-made digests of past cases; they are substi- 
tuted for these cases.”** In Goodhart’s view the day is not far 
distant when precedents in the American legal system, and 
especially the precedent of a single case, will no longer be con- 
sidered a binding source of law which Judges must accept under 
all circumstances.*’ If this proves to be true, the ultimate effect 
of this trend upon our law will be a remarkable one. In some 
quarters the belief is held that the final result will be a condition 
approximating the civil law. If such a condition should come 
to pass, it would give rise to a very strange paradox indeed. It 
would mean that the American reporting system which did so 
much to give shape to the American legal system during its 
formative years, has in these later years developed in such an 
unexpected direction as to threaten to take away the common 
law character which has so long distinguished it. Whether 
such a circumstance takes place or not, it is clear that our sys- 
tem of reporting has been inextricably tied up with the successes 
and failures of our system during all the days of its existence 
and will undoubtedly have an important influence upon its 
course in the days which are yet to come. 


** Essays in Jurisprudence and the Common Law (1931), p. 71. 

4° “Precedents, and especially the precedent of a single case, will no longer 
be considered a binding source of law which judges must accept under all 
circumstances. Only if decided cases have created a practice upon which 
laymen have relied will the American courts feel that they are bound to follow 
them. This, as 1 have attempted to show, is the doctrine of the civil law and 
directly contrary to that of the English law with its insistence upon the need 
for certainty. I therefore believe that, as concerns the fundamental doctrine of 
precedent, English and American law are at the parting of the ways.” Essays 
in Jurisprudence and the Common Law, p. 74. 





The Ohio State University 
LAW JOURNAL , 


VOLUME 4 JUNE, 1938 NUMBER 3 








BOARD OF EDITORS 


al 
IrHamar D. WEED, Editor-in-Chief - 
James F. Bet, Jr., MarcareETTA BEYNON fa 
Managing Editor Jerome H. Brooks a 
James M. Gorman D 

Rosert H. Jones, Cuares A. REYNARD 
Notes Editor EuGEneE W. STEELE Ww 
to 
® pr 
cl. 
Business Staff n¢ 
ar 
VERNON LEE, Ricuarp P. RanKIN T 
Manager Joun Wooparp, ; 
Assistants a 
fa 
@ M 
Ww 
Faculty Advisers I 
Harry W. VaNNEMAN, Joun E. Hatten ev 
Chairman = 
WixuiaM H. Rose . 
pr 
e a) 
on 
- tio 

Student Contributors 
Wiuuiam A. ANDERSON Joun S. MircHELL 

James A. GorRELL Joun G. SarBeR ’ 
ArTHUR W. MEIFERT Leon N. SToNE ‘iat 
Joun R. Younc ons 


[“t 
live 
tur 


346 

















NOTES AND COMMENTS 





BANKRUPTCY 


INTERPRETATION OF THE TERM “FARMER” 


The debtor owned a farm of about 190 acres on which he had lived 
all his life, but for some time previous to 1930 he had been engaged in 
mercantile pursuits. Because of financial losses he began working on the 
farm again, to which he devoted most of his time. He was principally 
occupied in raising poultry, although he had a small orchard and garden. 
During the years from 1930 to 1935 his total income was $4,000.00 of 
which $2,200.00 was derived from renting three-fourths of the farm 
to tenants for grazing and cultivation, $300.00 from the sale of farm 
products, and the balance of $1,500.00 from other real estate not 
claimed to be farm property. The district court held that the debtor was 
not a farmer within the meaning of section 75r of the bankruptcy act’ 
and dismissed his petition for composition and extension of his debts. 
The Circuit Court of Appeals for the Second Circuit reversed this de- 
cision upon the ground that the debtor’s principal income was from 
farming operations,” which result was affirmed by the Supreme Court.* 
Mr. Justice Cardozo, in delivering the opinion of the court, said that, 
when the facts are viewed as a whole, the debtor was “personally” and 
“primarily” engaged in farming operations. 

It is impossible to arrive at a concrete definition of a farmer. How- 
ever, certain general principles may be formulated from the decided 
cases. The bankruptcy act defines a farmer as “an individual who is 
primarily bona fide personally engaged in producing products of the 
soil * * *, or the principal part of whose income is derived from any 
one or more of the foregoing operations * * *” enumerated in the sec- 
tion.* The phrases of the definition do not constitute terms of art, but 

* Bankruptcy Act, sec. 7§r, 49 Stat. 246, 11 U.S.C.A. sec. 203r (1935). 

* In re Beach, 86 Fed. (2d) 88 (C.C.A. 2nd, 1936). 

* First National Bank & Trust Co. v. Beach, 301 U.S. 435, 57 S.Ct. 801, 81 L. Ed. 
1206 (1937). 

* Bankruptcy Act, sec. 75r, 49 Stat. 246, 11 U.S.C.A. 203r (1935). The operations 
enumerated are “primarily bona fide personally engaged in producing products of the soil,” 
[“primarily bona fide personally engaged in dairy farming, the production of poultry or 


livestock, or the production of poultry products or livestock products in their unmanufac- 
tured state.”] The part set off in brackets was not included in the section a* passed in 
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rather each individual case must be considered upon its own peculiar 
facts.” In addition, some courts have said the term “farmer” depends 
upon its meaning in the particular locality. But this would seem to be 
nothing more than one of the facts to be considered in each case. 

An individual to be classed as a “farmer” must operate a substantial 
tract of land. What constitutes a substantial tract has not been definitely 
decided; but where the debtor was engaged in truck-gardening on a plot 
of ground the size of six city blocks,’ or, as in another case, four and one- 
half acres,* he was held not to have been a farmer, while twenty acres, 
in another case was sufficient.” The objection does not seem to be di- 
rected to truck-gardening, as such, and if the debtor operates on a large 
enough scale, he should be declared a farmer. In numerous instances the 
truck-farmer, in addition to raising his garden, markets the produce, yet 
he does not necessarily become a huckster.*° 

Under the present amendment, the words “primarily—personally 
engaged” are similar to the former expression “chiefly engaged.” 
Thus, now as then, a person need only be chiefly engaged in farming to 
be classified as a farmer, which is determined by considering the amount 
of time, revenue, and indebtedness derived or involved in each of his 
business activities.” The debtor need not perform manual farm labor, 
and he will retain his character as a farmer, although he has moved 


1933, Bankruptcy Act, sec. 75r, 47 Stat. 1470, 11 U.S.C.A. sec. 203r. Previous to this 
amendment, under section 4b of the Bankruptcy Act of 1898, 30 Stat. 547, 11 U.S.C.A. 
sec. 22b, the courts were divided as to whether persons engaged in these phases of “farm- 
ing” were exempt. This depended upon the construction by the courts whether or not the 
branches of the definition, “chiefly engaged in farming” and “tillage of the soil” were 
synonymous. Those courts, which held that they were synonymous, said that such persons 
were not exempt. In re Stubbs, 281 Fed. 568 (D.C. Wyo. 1922); In re Palma Bros., 
8 Fed. Supp. 920 (D.C. Nev. 1934); unless such occupation was merely incidental to the 
tillage of the soil. Gregg v. Mitchell, 166 Fed. 725, 20 L.R.A. (N.S.) 148, 16 Ann. Cas. 
g10 (C.C.A. 6th, 1909). Under the other construction livestock raising had been held to 
be farming. Robertson v. Dwyer, 184 Fed. 880 (C.C.A. 7th, 1911). A case decided pre- 
vious to the 1935 amendment held that a person deriving all of his income from raising 
poultry was engaged primarily in farming operations. In re Wilkinson, 10 Fed. Supp. 100 
(D.C. N. Y. 1935). For a generai discussion of the topic see: 15 Ore. L. Rev. 62 (1935); 
zo Minn. L. Rev. 307 (1935); 2 O.S.L.J. 282 (1936). 

®° First National Bank & Trust Co. v. Beach, supra, note 3; In re Knight, 9 Fed. 
Supp. 502 (D.C. Conn. 1935); In re Storey, 9 Fed. Supp. 858 (D.C. Cal. 1935). 

° In re McMurray, 8 Fed. Supp. 449 (D.C. Iowa 1934); In re Palma Bros., 8 Fed. 
Supp. 920 (D.C. Nev. 1934). 

* In re McMurray, 8 Fed. Supp. 449 (D.C. Iowa 1934). 

* In re Weis, 10 Fed. Supp. 227 (D.C. Iowa 1935). 

° In re Wilkinson, 10 Fed. Supp. 100 (D.C. N. Y. 1935). 

1° In re Terry, 208 Fed. 162 (D.C. Pa. 1913) which says that “because a man who 
produces food products by cultivtating the soil markets these products by carting the same 
from door to door, or by selling to merchants at wholesale or at retail upon his own 
premises, he cannot be said to be a huckster and not a tiller of the soil.” 

11 In re Day, 10 Fed. Supp. 229 (D.C. Ill. 1935); 2 O.S.L.J. 282 (1936). 

12 In re Brown, 253 Fed. (C.C. A. 9th, 1918); In re Mackey, 110 Fed. 355 (D.C. 
Del. 1901). 
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away if he retains an active interest in the management of the farm,”* 
which may be exercised through an agent.’* However, supervision has 
been held to be only an incident to looking after an investment where 
the debtor was considered as primarily engaged as a civil engineer;*° 
or as property management, where a lawyer’s potential income was 
greater from other sources, although he had given up his practice and 
moved to the farm.*® But a person will remain a farmer, if his other 
activities are incidental to that of farming.** 

The phrase, “the principal part of whose income is derived from 
farming operations,” appears at first glance to be a provision that would 
include those persons who are primarily engaged in another occupation, 
or none at all, as retired farmers, who prior to the amendment of 1933, 
were held not to be exempt from involuntary bankruptcy.** But the 
courts interpreting the present section have not been uniform in their 
construction of the two parts of the definition. The case of Jn re Day’*® 
held that there is little or no distinction between the phrases, “engaged 
chiefly in farming,” “personally engaged primarily in farming,” and “the 
principal part of whose income is derived from farming operations.” 
Another interpretation is that the party must be engaged “primarily” in 
farming operations, and the clause, “or the principal part of whose 
income,” etc., was a precaution against bad years when he is forced to 
earn a livelihood from some other occupation.”° In re Olsen** concludes 
that the principal part of the debtor’s income must be derived “from 
bona fide personal engagement in producing products of the soil.” Thus, 
it seems that these courts have failed to give effect to the wording of the 
definition, and the debtor must be engaged primarily in farming as before 

183 In re Glick, 26 Fed. (2d) 398 (C.C.A. 7th, 1928). 

“In re Wright’s Estate, 17 Fed. Supp. 908 (D.C. La. 1936). The farm properties 
were superintended by the debtor through her son. Since she furnished tools and equipment 
and financed the operations, her status was not affected by the fact that the farms were, in 
part, cultivated by tenants, some of whom worked on quarter and half shares. 

*® In re Day, 10 Fed. Supp. 229 (D.C. Ill. 1935). 

1® Baxter v. Savings Bank of Utica, N.Y., 92 Fed. (2d) 404 (C.C.A. 5th, 1937); 
Cf. In re Olson, 21 Fed. Supp. 504 (D.C. Iowa 1937). 

17 In re Parmer, 16 Fed. Supp. 1006 (D.C. Pa. 1936) (engaged in stone crushing 
and threshing); Couts v. Townsend, 126 Fed. 249 (D.C. Ky. 1903) (private banking) ; 
American Agriculture Chemical Co. v. Brinkley, 194 Fed. 411 (C.C.A. 4th, 1912) (store- 
keeper); Im re Hoy, 137 Fed. 175 (D.C. La. 1905) (lawyer). 

18 “Any natural person except * * * a person engaged chiefly in farming or the tillage 
of the soil *** may be adjudged an involuntary bankrupt.” Bankruptcy Act of 1898, 
sec. 4b, 30 Stat. 547, 11 U.S.C.A. 22b. This section, at present, reads: “Any natural per- 
son except *** a farmer, ** * may be adjudged an involuntary bankrupt ***.” Bank- 
ruptcy Act, sec. 4b, 49 Stat. 246, 11 U.S.C.A. sec. 22b (1935). Glass v. Farmer’s Loan & 
Trust Co., §3 Fed. (2d) 844 (C.C.A. 7th, 1931); In re Driver, 252 Fed. 956 (D.C. N. J. 
1918). 

1° to Fed. Supp. 229 (D.C. Ill. 1935). 

°° In re Hilliker, 9 Fed. Supp. 948 (D.C. Cal. 1935); see Sherwood v. Kitcher, 86 


Fed. (2d) 750, 751 (C.C.A. 2nd, 1936). 
*1 21 Fed. Supp. 504 (D.C. Iowa, 1937). 
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the amendment. Hence, in those instances of cases involving retired 
farmers, etc., the change of the section does not apparently vary the 
result of the former decisions. On the other hand, a few courts have 
recognized the possibility of a person being classed as a farmer under the 
second part of the definition. In re Shonkwiler* held that the debtor, 
who had derived all of her income from a farm where she did not 
operate or manage the farm, but lived in another state with her husband, 
was a farmer. Another court said: ““The debtor made a prima facie 
showing [that she was a farmer] by alleging in her petition that the 
principal part of her income was derived from farming operations.” 
The principal case and Louisville Joint Stock Land Bank v. Radford™ 
recognized, in dictum, that situations may arise where income from 
farming operations would make one a farmer who was otherwise occu- 
pied, as this must have been the intent of Congress. 

In the principal case, the largest part of the debtor’s income was 
derived from renting three-fourths of the farm to tenants and from other 
sources not farming. No other case is in point upon these facts, but 
where a large part of a farm was operated by tenants, more properly 
termed sharecroppers, the status of the debtor as a farmer was not 
thereby affected.*® Whether or not these facts affect the debtor’s classi- 
fication after he is considered as primarily engaged in farming is best 
answered by quoting from Mr. Justice Cardozo’s opinion: “If Beach 
was a farmer because he cultivated a substantial farm, he did not step into 
another business by leasing other acres of the tract to tenants for farm- 
ing, grazing, or cultivation. Those acres personally cultivated and those 
occupied by tenants are phases and aspects of a unitary calling. The 
result will be the same, though the farming and leasing be viewed as 
disconnected, and not as parts of a composite whole. In that view the 
farming is still the business, the leases are the investments, more profitable 
than the business, but leaving it unchanged. A farmer remains a farmer, 
just as a lawyer remains a lawyer though the returns of his investment, 
while not enough to keep him going, are larger, none the less, than the 
profits of his labor.”?° Under such circumstances, a lawyer would seem 
to be classifiable as a farmer within the second branch of the definition, 
if it is read in the disjunctive. But to carry out the purpose of section 75, 
rehabilitation of distressed farmers as such,”’ the requirement, by some 

22 17 Fed. Supp. 697 (D.C. Ill. 1935); cf. Rudy v. Fed. Land Bank of Baltimore, 
gt Fed. (2d) 549 (C.C.A. 3rd, 1937). 

"8 In re Storey, 9 Fed. Supp. 858 (D.C. Cal. 1935). 

** 295 U.S. 555, 599, 55 S.Ct. 854, 867, 79 L. Ed. 1593, 1610 (1935). 

*5 In re Wright’s Estate, 17 Fed. Supp. 908 (D.C. La. 1936), cited supra note 14. 


2° First National Bank & Trust Co. v. Beach, 301 U.S. 435, 439, 57 S.Ct. 801, 803, 
81 L. Ed. 1206, 1209 (1937). 
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of the courts that the debtor be primarily engaged in farming, would be 
more within the spirit of the statute. 

In view of the present legislation before Congress it is appropriate 
to discuss how this may affect the present definition as construed by the 
courts. Section 1 (17) provides that: “ ‘Farmer’ shall mean an indi- 
vidual personally engaged in farming or tillage of the soil, and shall 
include an individual personally engaged in dairy farming or the pro- 
duction of poultry, livestock, or poultry or livestock products in their 
unmanufactured state, if the principal part of his income is derived from 
any one of such operations.”** This is another attempt by the drafters 
to clarify the definition,”® but contrary to the usual procedure, it seems 
to be in accord with the interpretation of the majority of the courts. 
Thus, if farming and renting is to be viewed as a “unitary calling,” it 
would seem that, as a logical conclusion, the decision in the principal 
case would be the same under this definition. Although the proposed 
change would clearly exclude the retired farmer from its scope, the 
question still remains whether, if a doctor, or lawyer, or other person 
were personally engaged in farming, by management or otherwise, and 
the principal part of his income were derived from this source, he would 
be exempt even though he is primarily engaged in his other occupation. 
Or, would a debtor, primarily engaged in farming, but obtaining the 
principal part of his income from other activities, be held not to be a 
farmer? Both of these are possible interpretations of the section. The 
purpose of the section appears then, to be not a desire to effect a rehabili- 
tation of farmers, as such, but to relieve the poor farmer from the burden 
of his obligations which would seem to be always present. 

IrHAMaR D. WEED 

** In re Noble, 19 Fed. Supp. 504 (D.C. N. J., 1937). 


*° H.R. 8046, p. 2. 
** Chandler, Report No. 1409, p. 6. 
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CONSTITUTIONAL LAW 


CONSTITUTIONALITY OF ZONING ORDINANCE 


The Mayor of the Village of Ottawa rejected the defendant’s appli- 
cation for a permit to build a grain loading elevator on property adjacent 
to a railroad crossing. On the same day the village council passed an 
emergency zoning ordinance prohibiting certain types of business struc- 
tures, among them grain elevators, in a prescribed area of the village 
comprising one-tenth to one-fifteenth of the total area and including the 
defendant’s property. In an action by the Village of Ottawa to enjoin 
the erection of the elevator, the Common Pleas Court of Putnam 
County entered a decree for the plaintiff, subject to the securing of a 
permit by the defendant. The Court of Appeals of Putnam County 
held the ordinance unreasonable and discriminatory, resulting in a depri- 
vation of property without due process of law and a denial of the equal 
protection of the laws. Following compliance with certain procedural 
omissions, the defendant was held entitled to an injunction to secure the 
permit as prayed for in its cross-petition. Village of Ottawa v. The 
Odenweller Milling Co., 57 Ohio App. 170, 20 Ohio L. Abs. 664, 
5 Ohio O. 154 (1936). 

From the viewpoint of extensive efforts to control and eliminate 
traffic hazards the case presents an interesting problem. 

A zoning ordinance is in derogation of the common law right to 
use of private property, enacted in the exercise of municipal police power. 
The courts in the beginning were reluctant to concede the existence of 
the power but, since recognition by the Supreme Court of the United 
States in Euclid v. Ambler Realty Co., 272 U.S. 365, 47 S. Ct. 114, 
71 L. Ed. 303, 54 A.L.R. 1016 (1926), the scope of the power has 
been greatly extended. Ohio municipalities have two alternatives, deriv- 
ing their power from Art. 18, Sec. 3 of the Ohio Constitution ana 
Ohio G.C. sec. 4366-1 to 4366-19. Regulation of bulk, area, and use 
of buildings is upheld under the former, while the latter prescribes statu- 
tory methods for the creation of planning commissions. Apparently the 
statutory method is not exclusive, and the exercise of local police power 
is not in conflict with general state laws. In the principal case there was 
no effort to comply with the provisions of the statute, and the court felt 
the ordinance was not justified as a valid exercise of the police power 
under the Constitution. 

It is a fundamental rule that rights of private property cannot be 
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taken away or interfered with without due process of law. The right to 
use private property is, however, subservient to the general welfare, and 
before a court will declare a zoning ordinance invalid, it must clearly 
appear that it bears no substantial relation to public health, safety, morals, 
or general welfare. Thus the power to zone must not be exercised in 
an arbitrary, unreasonable, or unjustifiable manner, and the ordinance 
must have a reasonable and substantial relation to its purpose. Euclid v. 
Ambler Realty Co., supra; Nectow v. Cambridge, 277 U.S. 183, 48 
S. Ct. 447, 72 L. Ed. 842 (1928). 

Municipalities have a broad field in the application of these powers, 
including regulation of the height of buildings, percentage of lot occu- 
pancy, set back or building lines, and nuisances, in addition to the plans 
relative to manufacturing, business, and residential districts. Typical 
Ohio cases are Harris v. State ex rel., 23 Ohio App. 33, 155 N.E. 166 
(1926); State ex rel. v. Rendigs, 98 Ohio St. 251, 120 N.E. 836 
(1918); and State ex rel. v. Cunningham, 97 Ohio St. 130, 119 N.E. 
361 (1917). In the principal case, the regulation extended to prohibi- 
tion and the prohibited buildings were not nuisances per se. A legislative 
declaration cannot make an ordinary business a nuisance, although it 
may by regulation prevent its becoming such, and the business may be- 
come one by its location in a certain zoned district. Smith v. Collison, 
119 Cal. App. 180, 6 Pac. (2d) 277 (1931); Spann v. Dallas, 111 
Tex. 350, 235 S.W. 513, 19 A.L.R. 1387 (1921); Wolarz v. Cuya- 
hoga Heights, 5 Ohio App. 161,°4 N.E. (2d) 400, 21 Ohio L. Abs. 
497, § Ohio O. 422 (1936). 

Advancing from building regulations into the broader field of zon- 
ing, the first requirement seems to be a reasonable classification of 
zoning districts. Ohio is in accord with a majority of jurisdictions in 
requiring a general, comprehensive plan, and in looking with disfavor 
on so-called “block ordinances” relating to only a small district of a 
municipality. Pritz v. Messer, 112 Ohio St. 628, 149 N.E. 30 (1925); 
Youngstown v. Kahn Bros. Bldg. Co., 112 Ohio St. 654, 148 N.E. 
842, 43 A.L.R. 662 (1925). Some jurisdictions apparently find no 
objection to ordinances segregating a lot, single block, or small area. 
State ex rel. v. Miami, 117 Fla. 594, 158 So. 82 (1934); Harris v. 
Piedmont, 5 Cal. App. (2d) 146, 42 Pac. (2d) 356 (1935). But 
throughout the cases we find a requirement of reasonable classification 
and restrictions within the zoned district, allowing the same rights of 
using property similarly situated. Koch v. Toledo, 37 Fed. (2d) 336 
(1930); Reynolds v. Barrett, —Cal.—, 68 Pac. (2d) 266 (1937); 
People ex rel. v. Rockford, 363 Ill. 531, 2 N.E. (2d) 842 (1936); 
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Gabrielson v. Glen Ridge, 13 N.J. Misc. R. 142, 176 Atl. 676 
(1935); White’s Appeal, 287 Pa. 259, 134 Atl. 409, 53 A.L.R. 
1215 (1926); State of Washington ex rel. v. Roberge, 278 U.S. 116, 
49 S. Ct. 50, 73 L.Ed. 210, 86 A.L.R. 659 (1928); Strain v. 
Mims, 123 Conn. 275, 193 Atl. 754 (1937); Bay v. Borchers, 15 
Ohio L. Abs. 226 (1933); Mahoning Express Company v. Y oungs- 
town, 15 Ohio L. Abs. 745 (1933); Smith v. Troy, 18 Ohio L. Abs. 
476 (1934); Cincinnati v. Struble, 30 Ohio N.P. (N.S.) 380 (1933). 

In the principal case, the court concluded there was neither a general 
plan nor a reasonable classification. The zoned district is almost entirely 
devoted to business and commercial purposes. Other elevators located 
therein are as proximate to residential areas as that the defendant pro- 
posed to erect. Since all whose property is in substantially the same 
position were not treated alike, the ordinance was held unreasonable 
and confiscatory. See: Tews v. Woolhiser, 352 Ill. 212, 185 N.E. 827 
(1933); State ex rel. v. Jacksonville, 101 Fla. 1241, 133 So. 114 
(1931). Although a proper exercise of the police power can materially 
restrict or destroy property rights, the court indicated that the proper 
way to reach the desired result was by condemnation and compensation 
under Art. 1, Sec. 19 of the Ohio Constitution. Ohio courts have pre- 
viously held that the prohibition of a business not a nuisance per se from 
a commercial district cannot be accomplished under the guise of the 
police power, but that provision must be made for appropriation or 
payment of damages sustained. Lucas v. State ex rel., 21 Ohio L. R. 
363 (1923); Wolarz v. Cuyahoga Heights, supra. 

The principal contention of the Village of Ottawa rested upon an 
anticipated obstruction of view at a railroad crossing adjacent to the 
proposed elevator site. It may seem surprising that such a commendable 
purpose cannot be justified in view of the extent to which regulation 
has gone in restricting and partially depriving owners of the use of their 
property. Regulation of areaways, set backs, residential districts, and 
billboards effectively deprives an owner of at least part of his property 
right. Although purportedly based on health, safety, morals, and general 
welfare, even aesthetic values have in many cases furnished a primary 
basis. Despite expressions of the courts to the contrary, the presence of 
a serious public need or justification often seems questionable, however 
desirable the result. Thomas Cusack Co. v. Chicago, 242 U.S. 526, 
37 S. Ct. 190, 61 L. Ed. 472 (1917); Gen. Outdoor Adv. Co. v. 
Dept. of Public Works, 289 Mass. 149, 193 N.E. 799 (1935); 
Thille v. Bd. of Public Works of Los Angeles, 82 Cal. App. 187, 255 
Pac. 294 (1927); Weiss v. Guion, 17 Fed. (2d) 202 (1926); Ayer 
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v. Cram, 242 Mass. 30, 136 N.E. 338 (1923); West Bros. Brick Co. 
v. Alexandria, —Va.—, 192 S.E. 881 (1937). 

The defendant might be limited to a less profitable use of his prop- 
erty if the ordinance here were upheld. A considerable decrease in the 
value of property has seemingly not troubled the courts, although it is 
indicated as a factor to be considered. Geneva Inv. Co. v. St. Louis, 
87 Fed. (2d) 83 (1937); Gabrielson vy. Glen Ridge, supra; Smith v. 
Collison, supra. There are limitations, however. Jsenbarth v. Bartnett, 
201 N. Y. Supp. 383, 206 App. Div. 546 (1923). Zoning regulations 
have been carried to the point of preventing the exploitation of natural 
resources on the owner’s land. West Bros. Brick Co. v. Alexandria, 
supra. However, the courts generally show a tendency to protect prop- 
erty of such peculiar value. Terrace Park v. Erret, 12 Fed. (2d) 240 
(1926). 

The safety basis was insufficient to convince the court in the 
principal case. It becomes less forceful when we notice that only grain 
elevators, grain storage houses, flour mills, public automobile garages, 
coal sheds, and stone sheds were prohibited, thus allowing other types 
of buildings which would obstruct the view of motorists, although possibly 
not as completely as a grain elevator. And if carried to its logical con- 
clusion, the safety argument would preclude or seriously restrict almost 
any profitable use of the land in question. There is authority supporting 
the view that an attempt to save the lives of motorists at railroad cross- 
ings and intersections will not justify zoning regulations for corner lots 
and land contiguous to a railroad crossing. Henderson v. Greenwood, 
172 S.C. 16, 172 S.E. 689 (1934); Eaton v. South Orange, 3 N. J. 
Misc. R. 956, 130 Atl. 362 (1925); Tenez Const. Corp. v. Garner, 
4 .N. J. Misc. R. 488, 133 Atl. 396 (1926). The courts observe that 
a motorist has the duty of using due care when he approaches a crossing 
or intersection. 

If the problem is really acute, the municipality has other approaches 
by compelling elimination of the crossing or the maintenance of adequate 
signals, warnings, watchmen, or gates. The use of eminent domain will 
be a solution if the public need is sufficient to warrant its exercise, and 
the stumbling block of confiscation under the police power thereby 
averted. It seems we could reasonably argue, however, that the zoning 
ordinance is non-discriminatory and general enough, if it could be shown 
only one such dangerous obstruction exists, or if it applied uniformly to 
all crossings in the municipality. Or, not going so far, it seems plausible 
that some regulation, in the nature of set backs, for example, rather than 
prohibition, could be justified for the purpose of lessening the danger. 
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The court further pointed out, consistently with earlier Ohio de- 
cisions, that the ordinance was invalid as a stop-gap ordinance to pre- 
serve the status quo pending the adoption of a comprehensive zoning 
ordinance. State ex rel. v. Guion, 117 Ohio St. 327, 158 N.E. 748 
(1927); State ex rel. v. Kruezweiser, 120 Ohio St. 352, 166 N.E. 
228 (1929). A number of jurisdictions look more favorably upon such 
emergency measures. Downham v. City Council of Alexandria, 58 Fed. 
(2d) 784 (1932); Lima v. Woodruff, 107 Cal. App. 285, 290 Pac. 
480 (1930). 

The crux of the whole problem is the extent to which regulation 
under the police power can be carried before it ceases to be regulation 
and reaches the point of confiscation without compensation. It is essen- 
tially a question of degree and a balancing of public and private interests. 
While it may at first seem startling that such a hazard to life cannot be 
removed in the manner attempted, the case is sound from the viewpoint 
of precedent. 

Joun G. SaRBER 


CRIMINAL LAW 


ExTRADITION — INSANITY AS A Bar TO 


The Ohio Legislature, during its last session, adopted the Uniform 
Criminal Extradition Act (Ohio G.C. sec. 109-1 to 109-31) which 
became effective August 20, 1937. The first case decided under the 
new Act involved a request by the State of Georgia for the return of an 
alleged fugitive who had committed arson in that state and fled from 
justice, seeking asylum in Ohio. At the hearing before the Governor, 
the request for extradition was honored, and a warrant issued for the 
rendition of the alleged fugitive. A writ of habeas corpus on behalf of 
the accused issued out of the court of common pleas, and at the hearing 
of the cause’it was shown that a lunacy inquest concerning his mental 
capacity was then pending. The court found that it was improper to 
proceed with the extradition so long as the lunacy proceedings existed. 
A writ of procedendo on the relation of the Governor then issued in 
the Supreme Court compelling the court of common pleas to proceed 
to judgment in the habeas corpus proceedings notwithstanding the 
pendency of the lunacy inquest. The State, ex rel., Davey, Governor, 
et al. v. Owen, Judge, et al., 133 Ohio St. 96, 10 Ohio O. 102, 12 
N.E. (2d) 144 (1937). This raises the interesting question, “Suppose 
the alleged fugitive were so insane as to be unable to understand the 
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nature of the extradition proceedings, and to take advantage of his 
right, under the present Act, to habeas corpus?” 

Ohio has held that in the trial of a criminal indictment it must appear 
that the accused has sufficient reason and presence of mind to properly 
inform his counsel of matters pertaining to his defense, to be advised by 
them, to aid in the selection of the jury, and to comprehend the details 
of the evidence; and if any of these details be missing, a defense of 
insanity has been made out. State v. Rieber, 51 Ohio Law Bull. 208 
(1906). And the jury in such a case is expected to inquire into the 
present sanity or insanity of the accused concerning these matters, 
without regard for the mental condition of the accused at the time of 
the commission of the alleged act. State v. Terwiliger, 54 Ohio Law 
Bull. 205, 6 Ohio Law Rep. 588 (1908). 

By section 13441-1 of the General Code, it is provided that where 
a suggestion of the insanity of the accused is made by counsel, or notice 
of this fact is otherwise conveyed to the court, he shall proceed to a 
determination of that issue before proceeding with the trial of the indict- 
ment. This section was held to be mandatory in Evans v. State, 123 
Ohio St. 132, 174 N.E. 348 (1930) at page 140, where the Court, 
speaking through Judge Allen, says, “ * * * hence the accused is 
assured of an inquiry into his mental condition, not at the discretion of 
the court, but as a matter of right.” 

In the extradition proceedings involved in The State, ex rel., Davey, 
Governor, et al. v. Owen, et al.,.supra, however, the court was basing 
its decision on sound authority when it ordered the habeas corpus hear- 
ing to proceed to final judgment regardless of the lunacy proceeding 
which was pending. In that case, the court relied in part on the case 
of Charlton v. Kelly, Sheriff, 229 U.S. 447, 57 L. Ed. 1274, 33 Sup. 
Ct. 945 (1912), which is a leading authority in the field, and in which 
the Supreme Court of the United States said, through Mr. Justice 
Lurton: “We therefore conclude that the examining magistrate did not 
exceed his authority in excluding evidence of insanity. If the evidence 
was only for the purpose of showing present insanity by reason of which 
the accused was not capable of defending the charge of crime, it is an 
objection which should be taken before or at the time of his trial for 
the crime, and heard by the court having jurisdiction of the crime.” In 
view of the usual procedure adopted in cases where the sanity of the 
accused is questioned, it would appear that this rule applied in extradition 
proceedings would constitute an anomaly in the law of criminal pro- 
cedure. 

At this point it would be well to inquire into the nature and technique 
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of extradition in order to determine whether there are any fundamental 
differences between that proceeding and the ordinary trial of a criminal 
indictment which would justify so seemingly radical a departure from 
our well established procedural policy in cases involving sanity of the 
accused. 

In the extradition hearing held in the asylum state, no attempt is 
made to pass on the ultimate guilt of the accused. The only considera- 
tions inquired into at such a hearing are whether or not a crime is 
charged under the laws of the demanding state; whether or not the 
identity of the accused is established; whether or not the accused is a 
fugitive from justice, and that the demand for extradition is made in 
good faith. Wilcox v. Nolze, 34 Ohio St. 520, 7 Ohio D.R. 446 
(1878); In re Wiliams, 5 Ohio App. 55, 25 Ohio C.C. (N.S.) 249, 
27 Ohio C.D. 385 (1915). Thus it will be seen that alleged insanity 
at the time of the commission of the act will not constitute a defense, 
and that question is one to be determined at the trial of the offense. 
The problem raised here is the oné of present insanity, or insanity at the 
time of the proceeding for extradition, with the resultant inability on the 
part of the accused to appreciate the rights guaranteed him under the Act. 

The common method of testing the sufficiency of the extradition 
proceedings is through application for a writ of habeas corpus. It is 
expressly provided in the new Act (Ohio G.C. 109-10) that the prisoner 
shall be taken before a judge and informed of the charge made against 
him, and a reasonable time allowed within which he may apply for a 
writ of habeas corpus. Under the former act (Ohio G.C. 114) there 
was no express provision for habeas corpus, it being provided that a 
person arrested in such a proceeding should, before being surrendered to 
the agent of the demanding state, be brought before a judge who pro- 
ceeded to hear and examine the charge. It was held, however, that the 
power of the court at such a proceeding was substantially the same as in 
habeas corpus. Wilcox v. Nolze, supra, In re Hampton, 1 Ohio N.P. 
181, 2 Ohio Dec. (N.P. 579 (1895). But while the extradition of 
the prisoner is a criminal process, the writ of habeas corpus is not a pro- 
ceeding in that process. Habeas corpus is a civil proceeding, instituted by 
a party to enforce the civil right of personal liberty, whether the restraint 
being exercised is civil or criminal. Henderson v. James, 52 Ohio St. 
242, 39 N.E. 805, 27 L.R.A. 290 (1895); Ex Parte Tom Tong, 108 
U.S. 556, 27 L. Ed. 826, 2 Sup. Ct. Rep. 871 (1883). The action 
is brought at the instance of the accused, and he is the party plaintiff. 
Recognizing this distinction then, can it be said that the insanity of the 
accused would materially affect the case? Ohio has adopted a legislative 
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provision (Ohio Gen. Code Sec. 11247), which is common in most 
states, providing that the action of an insane person must be brought by 
his guardian. That this section is mandatory has been expressly held in 
Reno v. Love, 25 Ohio C.C. (N.S.) 129, 26 Ohio C.D. 296, 60 Bull. 
497, affirmed without opinion in 88 Ohio St. 623 (1916). The pro- 
vision is only applicable, however, where the party has been adjudged 
insane by proceedings instituted for that purpose, and where there has 
been a guardian appointed at the time the suit is brought. 22 Ohio Jur., 
“Insane Persons,” sec. 40. By section 11249 of the General Code, it is 
provided that, where the plaintiff becomes insane or his insanity is dis- 
covered after the action is brought, it shall be prosecuted by his guardian 
or trustee appointed by the court. Section 11251 provides that where 
the insanity is not manifest to the court, the question may be tried by 
the court or a jury impaneled for that purpose. 

As a result of the foregoing statutory provisions, the fact that the 
accused is the party plaintiff, and the fact that the action is a civil pro- 
ceeding, would not appear to be sufficient reasons for saying that the 
insanity of the accused in an extradition proceeding is immaterial. If 
these provisions are to be construed liberally, it would seem that, upon 
the suggestion of insanity, it would be incumbent upon the court to 
investigate the charge, and, if found to be true, appoint a trustee whose 
duty it would be to aid the accused in the preparation and conduct of 
his case. 

Cuar_es A. REYNARD 


DOMESTIC RELATIONS 


CONTRACTS AND Quasi-ConTRACTS OF PARENT AND CHILD 


The plaintiff filed an action against the defendant, executor of his 
mother’s will, to recover for personal services rendered by him during 
the six years immediately preceding her death. The decedent had lived 
at the Hotel Alms and the plaintiff lived with his family about one mile 
therefrom. The services consisted in personal attention to the mother 
and in assisting her in the management of her property consisting of 
about eighty thousand dollars worth of securities. The court of appeals 
held (1) that the plaintiff could not recover on a quasi-contractual 
theory for work and labor performed because of the close family rela- 
tionship of the parties; (2) that the evidence was not of a sufficiently 
high degree to warrant recovery on a contractual basis. Woods v. Fifth- 


Third Union Trust Co., 54 Ohio App. 303, 6 N.E. (2d) 987 (1936). 
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Ordinarily, evidence that the defendant has acquiesced in the plain- 
tiff’s conferring a substantial benefit upon him will lead to the inference 
that the plaintiff expected payment and thought the defendant knew 
that he expected it, thus giving rise to a contract implied in law. Such 
inference or presumption, as some courts call it) disappears, however, 
when the recipient of the services is a member of the server’s family. 
Woodward, Quasi-Contracts, secs. 50, 51 (1913); Lovet v. Price, 
Wright (Ohio) 89 (1832); Willis v. Dun, Admr., Wright (Ohio) 
133 (1832). It would seem that with this broad principle in mind, the 
courts should have little difficulty in cases involving a parent and child 
where the family relationship is seen at its strongest. Even in this situa- 
tion, however, although all recognize the general rule, there are certain 
classes of cases which have bothered the courts. 

In the simplest situation, that of the minor child living at home, 
there seems to be complete unanimity in refusing to recognize the possi- 
bility of a contract implied in law under any circumstances. Farley v. 
Stacy, 177 Ky. 109, 197 S.W. 636, 1 A.L.R. 1181 (1917). Again 
in the case of the adult child living at home, the courts, as a whole, seem 
to have no trouble in ruling out any presumption of expectation of pay- 
ment for services rendered. Lovet v. Price, supra; Willis v. Dun, supra; 
Ambler vy. Chapman, 22 Ohio C.C. (N.S.) 458, 33 Ohio C.D. 664 
(1915); Wainwright Trust Co. v. Kinder, 69 Ind. App. 88, 120 
N.E. 419 (1918); Parmenter v. Parmenter, 157 Iowa 195, 138 
N.W. 438 (1912). However, if there has been a severance of the 
household relationship and then a return at the request of the defendant, 
some courts are inclined to view this situation as an ordinary person to 
person relationship despite the fact that the parties are parent and child. 
In re Chafee’s Est., 204 N.Y. Supp. 765, 122 Misc. 768 (1924); 
Carrell v. McDonnell, 139 Mo. App. 450, 122 S.W. 1129 (1909); 
Contra, Butler v. Kent, 152 Ala. 594, 44 So. 863 (1907). Ohio, 
however, refuses to recognize this distinction and still maintains that the 
blood tie of the parties raises at least an inference of gratuity even though 
there has been a parting from the family and then a return. Schaible, 
Admx. v. Schoot, 3 Ohio L. Abs. 750 (1925). 

The most difficult problem arises, however, in the situation where 
there has been an actual physical severance of the household relationship. 
The majority view would seem to be that the inference of gratuity which 
arises when services are rendered a parent by the child, or vice versa, 
is based upon the fact that the parties are living together under one roof 
rather than upon the consanguinity of the parent and child, and thus 
the inference disappears with the severance of the household relationship. 
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Woodward, Quasi-Contracts, sec. 51; Keener, Quasi-Contracts, p. 317 
(1923); Page v. Page, 73 N.H. 305, 61 Atl. 356 (1905); Disbrow 
v. Durand, 54 N.J.L. 343, 24 Atl. 545 (1892); Parker’s Heirs v. 
Parker’s Admr., 33 Ala. 459 (1859). 

Ohio, however, has never drawn the above distinction, and in this 
state the conclusion of non-liability is based on the ground of the moral 
obligation which a parent and child owe to each other rather than on 
any theory of the cooperation engendered by parties living together in 
the same household. For similar language, see Bolsinger v. Halliday, 
22 Ohio C.C. (N.S.) 289 (1915); Woods v. Fifth-Third Union 
Trust Co., supra. 

Viewing it in this light the court sees no reason to feel that there is 
any lessening of this moral obligation merely because the parent and 
child no longer live together in the same house. Most Ohio cases, there- 
fore, settle the matter as did the principal case simply by ignoring the 
majority view and are seemingly unaware that they are in the minority 
by holding this way. The court itself summarizes this philosophy in the 
principal case when it says: “The common experience of mankind is 
that a son in rendering such service does it because of the moral duty 
which he owes to his mother.” Woods v. Fifth-Third Union Trust Co., 
supra, at p. 988. 

It is submitted, that if one finds the basis for this presumption of 
gratuity in the moral obligations which are mutually owed by the parent 
and child, then the Ohio court is probably correct in refusing to recog- 
nize that there is any lessening of these bonds by the mere fact that the 
parties no longer reside under the same roof. 

Since a quasi-contractual theory is usually unavailable in a parent- 
child situation, what are the possibilities for recovery in contract? The 
answer to this question would seem largely to depend on the force 
which the various courts give to the inference of gratuity arising from 
the family relationship. To some courts it is merely strong enough to put 
the burden of proof on the defendant to show by a preponderance of the 
evidence circumstances which will at least give rise to a contract implied 
in fact. Hartley v. Bohrer, 52 Idaho 72, 11 Pac. (2d) 616 (1932); 
Butler v. Kent, 152 Ala. 594, 44 So. 863 (1907). In other jurisdic- 
tions a contract implied in fact will be sufficient to overcome the force 
of the inference of gratuity. But such an implied contract must be 
established by more than a mere preponderance of the evidence; it must 
be established by the highest degree of civil proof, whether that be called 
“clear and convincing,” or “clear and indubitable,” or “direct, positive 


and unequivocal.” Baugh v. Baugh’s Admr., 33 Ky. 148, 109 S.W. 
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345 (1908); Gardner v. Gardner, 112 W.Va. 583, 166 S.E. 112 
(1932). Finally, there are some states which say that this presumption 
of gratuity may only be overcome by proof of an express contract. Ellis 
v. Cox, 176 N.C. 616, 97 S.E. 468 (1918); Hialey v. Hialey’s Est., 
157 Mich. 45, 121 N.W. 465 (1902); McNemar v. McNemar, 137 
Ill. App. 504 (1907). 

To which of these views does Ohio subscribe? To answer such a 
question is no easy problem. The language in the Ohio cases makes it 
difficult to tell exactly whether a contract implied in fact is possible in 
such a situation, or whether an express contract is required. Since the 
cases of Hinkle v. Sage, 67 Ohio St. 256, 65 N.E. 999 (1903) and 
Merrick v. Ditzler, 91 Ohio St. 256, 110 N.E. 493 (1915), there is 
no doubt that whatever kind of contract is required, whether it be 
implied in fact or express, it must be established by “clear and unequiv- 
ocal” or “clear and convincing” proof. But is it possible by such evidence 
to establish circumstances and facts from which a contract will be im- 
plied, or is it necessary to have an express contract upon which to predi- 
cate recovery? There is language in many cases which would seem to 
indicate that the former is the Ohio law. In re Skelton, 20 Ohio C.C. 
704, 11 Ohio C.D. 372 (1900); In re Ward, 21 Ohio C.C. 753, 12 
Ohio C.D. 44 (1901); Hawthorne v. McClure, 4 Ohio C.C. 11, 2 
Ohio C.D. 390 (1889). Other cases, however, including the leading case 
on the point, lay down as the requirement an express contract established 
by clear and unequivocal language. Hinkle v. Sage, supra; Merrick v. 
Ditzler, supra; Schaible, Admx. v. Schoot, supra. Perhaps the explana- 
tion, if explanation there is, of this seemingly irreconcilable difference is 
contained in a quotation from the leading Ohio case of Hinkle v. Sage, 
supra, at page 263 where the court says: “Although an actual contract, 
one capable of enforcement as such, must be clearly and unequivocably 
proved, it may be proved by either direct or indirect evidence. Express 
contracts which are proved by the declarations and conduct of the parties 
and other circumstances, all of which are explainable only upon the 
theory of a mutual agreement, are often called, although not with entire 
accuracy, implied contracts, and this distinction will explain the ambigu- 
ity of some authorities and the apparent contrariety of others.” In view 
of this statement, a possible explanation of the conflict in the Ohio deci- 
sions is that what some courts would regard as a contract implied in fact, 
proved by “clear and convincing” evidence, the Ohio court would regard 
as an express contract. 

In conclusion then, the Ohio law as to the possibilities for recovery 
for services rendered between parent and child may be summarized as: 
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(1) No possibility for recovery on a quasi-contractual theory. (2) If 
the circumstances show by clear and convincing evidence that the parties 
intended compensation for the services, then possibly there may be a 
recovery on a contract implied in fact. (3) But according to the 
language in some cases (unless it can be explained on the basis of a mis- 
understanding of the true meaning of “express contract”) recovery is 
only possible upon proof of an express contract between the parties. 
James A. GorRELL 


EQUITY 


Excuse For Non-PERFORMANCE OF CONDITIONS IN SPECIFIC 
PERFORMANCE 


Plaintiff owned land on which the defendant held a first mortgage 
of $10,348.00 and on which there was a second mortgage of 
$27752.00. At the suggestion of the defendant, the plaintiff arranged 
to get a loan of $9500.00 from the Federal Land Bank. The defendant 
and the other creditors were to accept a scale down so that this could 
be used to completely liquidate all indebtedness. On December 4th, 
1934, the defendant’s authorized agent signed an agreement whereby 
the defendant was to accept $8100.00 in full satisfaction, “if payment 
was made within go days after the date of this commitment.” On 
January Ist, 1935, the defendant notified the land bank that it would 
not abide by the agreement, and the evidence clearly showed that, 
because of this, the plaintiff was delayed in securing the loan and did 
not tender the amount due the defendant until April 25th, 1935, or 52 
days after the date set. The defendant then refused to carry out the 
contract, and the plaintiff asks specific performance. The court, held 
that time had been made of the essence of the contract because it was 
specifically carried into the proposal and circumstances of the agreement; 
but that the delay of the plaintiff in making tender was caused by the 
conduct of the defendant, and that this amounted to an excuse for the 
delay of the plaintiff in tendering the amount due. Specific performance 
was granted. Bretz v. Union Central Life Insurance Co., 25 Ohio L. 
Abs. 333 (1937)- 

Judge Barnes dissented from the decision of the court on the ground 
that this was really a case of an option so the condition precedent should 
be strictly enforced. 

The holding of both the majority and dissent that time was of the 
essence of the contract seems to be well justified. Ohio cases have held 
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that, although time is not ordinarily of the essence in equity, it may be 
made so by stipulation of the parties, by the nature of the contract, by 
notice, or where it was necessary for the benefit to accrue. Hutcheson v. 
Heirs of McNutt, 1 Ohio 14 (1821); Scott v. Fields, 7 Ohio, Part II, 
90 (1836); Remmington v. Kelly, 7 Ohio, Part II, 97 (1836); 
Higby v. Whittaker and Burchard, 8 Ohio 198 (1837); Kirby v. Har- 
rison, 2 Ohio St. 326, 59 Am. Dec. 677 (1853); Brock v. Hidy, 13 
Ohio St. 306 (1862); Curtis v. Factory Site Co., 12 Ohio App. 148, 
31 Ohio C.C. (N.S.) 365, 65 W.L.B. 15, 17 Ohio L.R. 392 (1919); 
Condorodis v. Kling, 33 Ohio App. 452, 169 N.E. 836 (1928); 
Schaengold v. Dick, 36 Ohio App. 78, 172 N.E. 839, 31 Ohio L.R. 
336, 8 Ohio L. Abs. 633 (1929); Ziedman v. Davis, 37 Ohio App. 
418, 174 N.E. 790 (1930); Domigan v. Domigan, 46 Ohio App. 
542, 189 N.E. 860, 40 Ohio L.R. 98 (1933). Other courts have 
held that time cannot be made essential in a contract even by so declar- 
ing it, and have reached this result by treating the contract of sale as 
a mortgage relation and allowing a period of redemption. Batty v. 
Snook, 5 Mich. 231 (1858); Richmond v. Robinson, 12 Mich. 193 
(1864). However, this approach has been expressly repudiated in Ohio. 
Kirby v. Harrison, supra. 

A forefeiture clause, which will have the effect of making time of 
the essence in some states, will not have that effect in Ohio. Garcin v. 
Pennsylvania Furnace Co., et al., 186 Mass. 405, 71 N.E. 793 (1904; 


Curtis v. Factory Site Co., supra. It is, of course, true in Ohio, as well 


as elsewhere, that time is of the essence in an option. Longsworth and 


Anderson v. Mitchell, 26 Ohio St. 334 (1875); Bingham v. Shoup, 
22 Ohio L. Abs. 429 (1936). 

Since time was of the essence of this contract, the real problem 
involved was whether or not the act of the defendant in attempting to 
repudiate was a sufficient excuse for a failure of the plaintiff to perform 
the condition precedent, in this case performance on time. It is well to 
remember at this point that there is in this case no question of waiver, 
for the actions of the defendant definitely negatived any such suggestion, 
and that the real question is one of excuse for non-performance. 

“Courts of equity, which look at the substance as distinguished from 
the letter of agreements, no doubt exercise an extensive jurisdiction 
which enables them to decree specific performance in cases where justice 
requires it, even though literal terms of stipulations as to time have not 
been observed.” Steedman v. Drinkle, 1 A.C. 275 (1916). But in 
general, courts of equity will uphold express conditions precedent. Gid- 


dings v. Ins. Co., 102 U.S. 108, 26 L.Ed. 92 (1880); Phipps v. 
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Munson, 50 Conn. 267 (1882); Clark, Principles of Equity, p. 186 
(1919). The phrase, “In order to ask for specific performance the 
plaintiff must be ready, desirous, prompt and eager,” which has been 
attributed to Lord Kenyon in a note to Hertford v. Boore, 5 Ves. Jr. 
719, 31 Eng. Reprint 823 (1801), has been applied many times in this 
state. “A court of equity will not lend its assistance to enforce the 
specific execution of a contract for the purchase of land, unless the party 
seeking it has performed all the contract requires of him.” Brown v. 
Haines, et al., 12 Ohio 1 (1843); Campbell v. Hicks, 19 Ohio St. 433 
(1869); Domigan v. Domigan, supra. It is quite obvious that this 
would be an especial requisite where, as in this case, there is an express 
condition stipulated. It would seem, therefore, that the general rule 
would be that in the absence of an excuse for, or a waiver of, non- 
performance, a court of equity will not grant specific performance of a 
contract unless the party asking it has performed conditions precedent. 
There was, however, in this case a repudiation by the vendor before 
the time set for performance. Where the vendee in a land contract was 
ready, willing, and able to perform the contract, and the vendor repudi- 
ated the contract by a declared intention not to perform, a formal tender 
at the specified time may be excused although time was of the essence 
of the contract. Weidermann Brewing Co. v. Maxwell, 78 Ohio St. 
54, 84 N.E. 595 (1908); Bickett v. White, 13 Ohio D.R. 481, 1 
Cin. $.C.R. 170 (1871), (reversed on other grounds, 27 Ohio St. 
405); Fleming v. O’Donohue, 306 Ill. 595, 138 N.E. 183 (1923); 
Neidhart v. Frank, 325 Ill. 596, 156 N.E. 769 (1927); Hager v. 
Rey, 209 Mich. 194, 176 N.W. 443 (1920). A formal tender is not 
required where it would have been refused, even though this was not 
discovered until later. Shannon v. Freeman, 117 S.C. 480, 109 S.E. 
406 (1921). “A purchaser under a land contract of which time is the 
essence is not bound to tender performance within the time stipulated as 
a condition of the right to maintain a suit for specific performance where 
the vendor has openly or unconditionally refused to perform on account 
of his defective title or otherwise, or where his vendor’s conduct, volun- 
tary or involuntary, amounts to an anticipatory breach.” Waimer v. 
Wagner, 323 Mo. 1156, 20 S.W. 650, 79 A.L.R. 1231 (1929). 
One more fact must, however, enter our consideration of this case, 
for the vendee was neither ready nor able to perform at the time set for 
performance. Many courts have said that, where the vendee in a land 
contract is asking specific performance, a failure to tender on the date 
when it was due will be excused where the vendor was the cause of the 
delay. This result has been attributed to various causes: A refusal by 
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the vendor to accept payment by check; actions on the part of the vendor 
which lead the vendee to believe he would waive a forfeiture; a suit by 
the vendor against the vendee in another cause in which excessive bail 
was demanded; a refusal by the vendor to let appraisers on the land 
value it when the price was to be set by a reference; a representation by 
the vendor to the vendee that a different place than that specified would 
be just as satisfactory to close the deal, and then later insisted on the 
requirement of the contract; a waiver of payment of interest over a 
period of years. Kennedy v. Neil, 333 Ill. 629, 165 N.E. 148 (1920); 
Barnett v. Meisterling, 327 Ill. 564, 158 N.E. 806 (1928); Hickman 
v. Chaney, 155 Mich. 217, 118 N.W. 993 (1908); Houghton v. 
Cook and Beeman, 91 Vt. 197 (1918); Morse v. Merest, 6 Mad. 
(Eng.) 26 (1821); L’Engle v. Overstreet, 61 Fla. 653, 55 So. 381 
(1911); Kopeyka v. Woodstrom, 305 Ill. 69, 137 N.E. 137 (1923); 
Brock v. Hidy, supra; Strohmaier v. Zeppenfeld, 3 Mo. App. 429 
(1877); Gates v. Parmley, 93 Wis. 294, 66 N.W. 253 (1896). The 
necessity of tender in an action for specific performance is governed by 
equitable principles. Equity is disinclined to enforce a forfeiture. 79 
A.L.R. 1248. If the delay upon the part of the vendee is attributable 
to the conduct of the vendor, it will not stand in the way of a decree for 
specific performance of the contract on behalf of the vendee. Howard v. 
Moore, 4 Sneed (Tenn.) 317 (1857). 

However, if it is the essence of the contract that it shall be performed 
upon a day certain, there is very respectable authority that the failure of 
the vendee to perform on time will not be excused even when it is 
caused by the vendor. Kelsey v. Crowther, 162 U.S. 404, 40 L.Ed. 
1017, 16 S.Ct. 808 (1896). The courts of Ohio have at times applied 
a strict construction where the vendor was the cause of the delay and 
have enforced express conditions precedent. In one case where the 
vendor led the vendee to believe he would be lenient, because he had 
been lenient on prior payments, specific performance was denied. 
Campbell v. Hicks, supra. In another case, the original vendee assigned 
the contract to the present complainant who then entered negotiations 
for a new contract which was never consummated, and the negotiations 
for a new contract were held not to constitute an excuse for delay. 
Brophy v. McGurk, 15 Ohio App. 73, 19 Ohio L.R. 466 (1921). 
An early case went so far as to hold that a default by not paying on 
time was equivalent to an express rescission, where time had been made 
of the essence of the contract by notice from the vendor to the vendee. 
Remmington v. Kelly, supra. 

Thus we see that there are two views on the question of whether 
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or not a court of equity will strictly enforce the condition precedent when 
time has been made of the essence of a bilateral contract. Though it 
seems that most of the other cases in Ohio have adopted a strict construc- 
tion, and required performance of conditions precedent, there is abundant 
authority favoring the lenient construction adopted by the majority. 

It was, however, the view of the dissent that this was not a case of 
a bilateral contract, but of an option, and for that reason the condition 
precedent of performance on time should be strictly enforced. This 
seems to be a perfectly justifiable view if we can consider that this was 
an option, since equity will not give relief where there is a failure to 
comply with the conditions of an option because there is no forfeiture, 
but the option holder is left in status quo. Lauderdale Power Co. v. 
Perry, 202 Ala. 394, 80 So. 476 (1918); Hughes v. Holliday, 149 
Ga. 147, 99 S.E. 301 (1919); 1 Ames, Cases on Equity Jurisdiction, 
p- 320n (1904). “The burden of proof in an action for specific per- 
formance of an option is on the plaintiff to show either a tender of the 
purchase price or a justification for his failure to do so. But a mistaken 
belief that title was encumbered will not excuse the plaintiff’s failure to 
tender the purchase price within time.” Bingham v. Shoup, supra. The 
general view is, then, that in the case of an option time will be of the 
essence, and will be regarded as a condition precedent which will be 
strictly enforced. There is, however, one line of authority which holds 
that a condition precedent will not be strictly enforced even in an option. 
F. B. Fountain Co. v. Stein, 97 Conn. 619, 118 Atl. 47, 27 A.L.R. 
976 (1922). If this view were followed, the decision of the majority 
could be upheld even if this be considered an option, though to go to this 
extent would seem to be a glaring example of coddling a debtor. 

Joun S. MircHei 


EVIDENCE 


PRESUMPTION OF CoNnTRIBUTORY NEGLIGENCE RalIsED BY 
PLAINTIFF’s Own EVIDENCE 


Plaintiff’s evidence disclosed that his automobile was struck by 
defendant’s backing engine on an improved grade crossing. The cross- 
ing was well known to plaintiff, and the visibility was obscured by the 
early morning fog. The trial court charged on negligence, and requested 
counsel for any additionally desired instructions. None were offered, but 
defendant’s counsel made a general exception. The court of appeals 
reversed a judgment for the plaintiff on the sole ground that the trial 
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court committed prejudicial error in failing to charge the jury upon the 
principle that if plaintiff’s evidence raises a presumption of contributory 
negligence, then before plaintiff could recover, this presumption must 
be dispelled by evidence of at least equal weight. The Supreme Court 
reversed the Court of Appeals, and affirmed the trial court on the 
ground that had a charge been requested on this phase, it would have 
been the duty of the court to have done so, but since it was not requested, 
the error, if any, was one of omission, and not commission, and not 
prejudicial. Valencic v. Akron & B.B.R. Co., 133 Ohio St. 287, 13 
N.E. (2d) 240 (1938). 

The Supreme Court by dictum in this case threw an interesting new 
light on the confusion and indecision of the cases dealing with this pre- 
sumption of contributory negligence by declaring that, “it is not a pre- 
sumption of law but a presumption of fact, or, as is often called, an 
inference.” It again raises the question: What is this “presumption”; 
why and what is its effect? 

The doctrine first appeared in Ohio in Baltimore & Ohio R.R. Co. 
v. Whitacre, 35 Ohio St. 627 (1880), where the court said, “If plain- 
tiff’s testimony raises a presumption of contributory negligence, then it 
is his duty to remove that presumption, otherwise he would fail in his 
action.” As a basis for this statement the court cited Hays v. Gallager, 
72 Pa. at 141 (1872), and Robison F Weaver v. Gary, 28 Ohio St. 
241 (1876). The former case stated, “If plaintiff’s own evidence dis- 
closes facts which prove negligence, it is not necessary that the defendant 
should prove it.” The latter case declared that, in such a case, the pre- 
sumption of due care on plaintiff’s part is so far removed that he cannot 
be relieved from disproving his own negligence, and that the question 
should be left, upon the whole evidence, to the determination of the 
jury, with the instruction that the plaintiff can not recover if his own 
negligence contributed to the injury. But neither case spoke of any 
presumption which plaintiff must remove. 

Formerly the presumption of contributory negligence was declared 
to shift the burden of proof to the plaintiff. P. & L.E. Ry. Co. v. Blair, 
11 Ohio C.C. 579. But later it was decided that if plaintiff’s own 
testimony raises a presumption of contributory negligence upon his part, 
the burden of proof does not shift, and he is only required to furnish 
such proof as is sufficient merely to equal or counterbalance the evidence 
tending to show contributory negligence on his part. Tresise v. Ash- 
down, 118 Ohio St. 307, 316, 160 N.E. 898, 58 A.L.R. 1476 
(1928). 


It has been said that there is no burden upon plaintiff to remove a 
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mere suggestion of contributory negligence created by his own evidence; 
there must be an inference from facts. Lopa v. Smith, 37 Ohio App. 
346, 174 N.E. 258. Aff’d in 123 Ohio St. 213, 174 N.E. 735. The 
courts constantly speak of presumption or inference in the alternative and 
the last cited case declares that the two terms are used interchangeably. 
Each party is entitled to the benefit of evidence in his favor no matter 
which party offers it and thus plaintiff is entitled to the benefit of any 
evidence that may be produced by the defense tending to dispel the 
inference or presumption of negligence that has arisen from plaintiff’s 
own evidence. Smith v. Lopa, supra. If plaintiff’s evidence is suscept- 
ible of no other reasonable inference than that of negligence on his part 
directly contributing to the injury, and plaintiff is not aided by other 
evidence in the case, it becomes the duty of the court to direct a verdict 
for the defendant. Buell, Adm’x v. N.Y.C.R. Co., 114 Ohio St. 40, 
150 N.E. 422 (1926); 29 Ohio Jur., “Negligence,” 655; C.C.C. & 
St. L. Ry. Co. v. Lee, 111 Ohio St. 391, 145 N.E. 843 (1925). 

The rule has led our trial courts to charge the jury in this manner: 
“If you find that the evidence offered by the plaintiff raises a reasonable 
presumption of negligence on his part * * * , the burden is cast upon 
plaintiff to rebut or counterbalance the presumption, or he can not 
recover.” Now, if plaintiff’s evidence has made a prima facie case of 
contributory negligence as a matter of law, defendant’s motion for a 
directed verdict will be granted. If not so strong, then the case goes 
to the jury, and the burden is upon plaintiff to rebut the presumption. 
But it is not, in truth, a presumption that the jury is requested to find, 
but an inference. What the jury is really told is that if it finds any 
evidence (more than a mere suspicion) of contributory negligence in 
plaintiff’s own evidence, then from the entire evidence of plaintiff and 
defendant it must find enough evidence to counterbalance this evidence 
or “presumption” before it can go ahead and determine the issue of 
contributory negligence in the whole case with the burden of proof on 
the defendant. Thus, upon the appearance of evidence of contributory 
negligence in plaintiff’s case, the burden of going forward and dispelling 
this evidence is placed upon him. It is exceedingly difficult for a jury 
to apply such an instruction. 

The most common statement used by the courts supposedly follow- 
ing the same view as that of Ohio is: “Where plaintiff’s own case pre- 
sents evidence which, unexplained, makes out prima facie contributory 
negligence on his part, he must produce further evidence exculpating 
him, or he cannot recover.” Grant v. Chicago, Etc. Ry. Co., 78 Mont. 
97, 252 Pac. 382 (1927). It is to be noted, however, that this rule 
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seems to be applied only in cases terminating in a directed verdict, non- 
suit, or sustained demurrer. 

There seems to be no logical reason to require the creation of the 
presumption or the shifting of the burden of going forward to the 
plaintiff. There is a presumption against the negligence of either party. 
Contributory negligence is an affirmative defense, and the burden of 
proving it by a preponderance of the evidence is upon the defendant. 
Knisely v. Community Traction Co., 125 Ohio St. 131, 136, 180 N.E. 
654; Maddex v. Columbus, 114 Ohio St. 178, 186, 151 N.E. 613. 
Plaintiff does not have to plead nor prove freedom from contributory 
negligence. If plaintiff’s evidence established a prima facie case of con- 
tributory negligence, then he has made a defense to his own case—he 
has failed to make out his prima facie case, and the court will direct a 
verdict for defendant. If there is no contributory negligence as a matter 
of law, then the case should go to the jury with the burden of proving 
contributory negligence entirely on defendant, the defendant having any 
benefit that he may secure from either his own or plaintiff’s evidence. 
This seems to have been the doctrine of the cases which an early Ohio 
court interpreted as creating a presumption against the plaintiff. 

This view is in accord with the holdings of a majority of courts. 
“Where the plaintiff’s evidence makes a prima facie case of negligence 
proximately causing the injury and merely raises a question of contribu- 
tory negligence to be solved by the jury, the burden of proving such 
defense is on the defendant.” Fort Worth Gas Co. v. Cooper, 241 
S.W. 282 (1922); Houston B. & T. Ry. Co. v. Davis, 19 S.W. (2d) 
77 (1929). The burden of establishing contributory negligence is on 
the defendant, though proof of such negligence may arise out of the 
plaintiff’s testimony in the first instance. Philadelphia B. & W. R. Co. 
v. Buchanan, 2 Boyce 202 (Del), 78 Atl. 776 (1911). The fact that 
the burden is on defendant to establish contributory negligence does not 
preclude defendant from taking advantage of plaintiff’s own evidence 
showing him guilty of contributory negligence. Houdashelt v. State 
Highway, 137 Kan. 485, 21 Pac. (2d) 343 (1933); Washington, 
A. & Mt. V. Ry. v. Vaughn, 111 Va. 785, 69 S.E. 1035 (1911). 
The burden does not shift, but defendant must go ahead and prove 
contributory negligence with the aid of plaintiff’s adduced evidence. 
Rapp v. Sarpy County, 71 Neb. 383, 98 N.W. 1042 (1904). Unless 
evidence of plaintiff establishes contributory negligence as a matter of 
law, the burden is on defendant to show that fact. The jury must be 
instructed in determining such issue that they may look to all the facts 


in the case. Gulf, C. & S. F. Ry. Co. v. Melville, 87 S.W. 863 
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(1905); Harrington v. Eureka Hill Min. Co., 17 Utah 300, 53 Pac. 
737 (1898). “The fact that plaintiff, in making out his own case, 
introduces evidence tending to prove his own contributory negligence 
does not change the nature of the issue, * * * and the fact that the 
defendant may use the evidence introduced by the plaintiff does not 
shift the burden of proof from the defendant to the plaintiff.” 20 
R.C.L., Neg. 164, p. 200. When different inferences may be drawn 
from the evidence, the burden of establishing contributory negligence 
is upon the defendant, regardless of whether the evidence with regard 
thereto comes from plaintiff’s or defendant’s witnesses. The burden is 
on defendant, although contributory negligence may have been infer- 
able from testimony produced by plaintiff. Conway v. 8. L. & O. Ry. 
Co., 47 Utah 510, 155 Pac. 339, L.R.A. 1916D, 1109 (1916); 
Dahlquist v. Denver &F R.G.R. Co., 52 Utah 438, 174 Pac. 833 
(1918). 

Ohio cases have been gradually weakening the “presumption” rule, 
and the court of appeals in Tudor Boiler Mfg. Co. v. Teeken, 33 Ohio 
App. 512, 519, 169 N.E. 704, (motion to certify overruled Mar. 21, 
1929) strove to adopt the better and sounder rule. Therein, it criticized 
the necessarily indefinite application of the rule laid down in B. & O. v. 
W hitacre, supra, and the consequent vacillation of the burden of proving 
contributory negligence. Refusing to follow it, the court said: “As we 
view the law, supported by the great weight of authority, (if there be no 
prima facie case for a directed verdict), the rule is that the burden of 
proof is on defendant to show contributory negligence, but that the 
defendant is entitled to all of the evidence in the case, that presented by 
the plaintiff as well as that presented by the defendant.” 

The rule as at present accepted by the Ohio courts is not only with- 
out logical support, but it is also to be regretted, in that it uselessly con- 
fuses the jury by the complexity of its application, and harasses the 
already burdened trial court by increasing the danger of reversible error 
in its instructions. It is hoped that a simpler and sounder doctrine will 
soon be enunciated by the Ohio Supreme Court. 

James M. Gorman 
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LABOR LAW 


REINSTATEMENT AND Back Pay UNDER THE NATIONAL Lapor 
Rexations Act 


The Lumber and Sawmill Workers’ Union, having been designated 
as the bargaining agent by the National Labor Relations Board, and 
being unable to reach an agreement with the Carlisle Lumber Co., 
called a strike. ‘The company then formally discharged all workers and 
shut down. A few months later, preparing to resume operations, they 
required all applicants to be non-union men. The N.L.R.B. found the 
company guilty of unfair labor practices and ordered the reinstatement 
of the striking employees, except those who had received regular and 
substantially equivalent employment elsewhere; it also awarded back 
pay, less any amounts earned, to all strikers from the time of the unfair 
labor practice. The court, through Judge Haney, upheld the Board’s 
order as being constitutional; refused to require the Board to take further 
evidence; and refused to deny the Board’s order because of violence 
by the Union. N.L.R.B. v. Carlisle Lumber Co., 94 F (2d) 138 
(C.C.A. 9th, 1938). 

In Mooresville Cotton Mills v. N.L.R.B., 94 F (2d) 61 (C.C.A. 
4th, 1938), the United Textile Workers of America called a strike. 
The mills continued operating and hiring men. The N.L.R.B. found 
that the company had discriminated against eight men by refusing to 
reinstate them, and ordered reinstatement of all eight with back pay. 
Judge Soper, speaking for the court, affirmed the order as to four men 
and found that the remaining four had received substantially equivalent 
employment elsewhere and were not entitled to reinstatement, but were 
entitled to back pay for the period between refusal of reinstatment and 
obtainment of other employment. 

Another case just decided by the N.L.R.B. is also worthy of note. 
The Board found that the employer being guilty of violence, did not 
come before the Board with clean hands in asking it to refuse reinstate- 
ment to employees also guilty of violence, but otherwise entitled to it. 
Evidence of violence by the strikers was held to be relevant in deter- 
bining whether it is equitable for the Board to order reinsatement, but 
the Board took into consideration evidence only of convictions and pleas 
of guilty by individual strikers. Strikers convicted of felonies were de- 
nied reinstatement, but others, convicted of misdemeanors, were ordered 
reinstated, the employer being found to have been responsible for more 
serious acts of violence than those to which the strikers pleaded guilty. 
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In Re Republic Steel Corp. and Steel Workers’ Organizing Committee, 
2 L.R.R. 224 (Apr. 18, 1938). 

Of the several points raised by these three opinions this note will 
confine itself to: (1) Reinstatement with back pay of discharged em- 
ployees; (2) Reinstatement and right to back pay for striking employ- 
ees; (3) Substantially equivalent employment elsewhere as a bar to 
reinstatement; (4) Violence by strikers as a bar to relief; (5) Admis- 
sion of new evidence. 

In regard to the first point the National Labor Relations Board has 
repeatedly ordered reinstatement with back pay of men discriminately 
discharged. In Re Ford Motor Co. and Intl Union, United Auto 
W orkers of America, 1 L.R.R. 449 (Dec. 1937); In Re Montgomery 
Ward & Co. Inc. and United Mail Order and Retail Workers of 
America, 1 L.R.R. 627 (Jan. 1938); 1 Re Cardinale Trucking 
Corp. and Int'l Ass’n of Machinists, 1 L.R.R. 688 (Feb. 1938); and 
others. In fact this power is expressly conferred in the Act. 29 U.S.C. 
160(c). The courts have upheld this power and its constitutionality. 
Appalachian Electric Power Co. v. N.L.R.B., 93F (2d) 985 (C.C.A. 
4th, 1938); N.L.R.B. v. Remington Rand Inc., 94F (2d) 862 
(C.C.A. 2d, 1938); N.L.R.B. v. Jones & Laughlin Steel Corp, 301 
U.S. 1, 57 S.Ct. 615, 81 L.Ed. 893, 108 A.L.R. 1352 (1937); 
N.L.R.B. v Pacific Greyhound Lines Inc., 91F (2d) 458 (C.C.A. gth, 
1937); Agwilines Inc. v. N.L.R.B., 87F (2d) 146 (C.C.A. 5th, 
1936). In ordering the payment of back wages the Board has often 
determined the amount of back pay. In Re Wald Transfer & Storage 
Co. Inc. and Int'l Brotherhood of Teamsters, Chauffeurs, Stablemen 
and Helpers of America, 1 L.R.R. 206 (Sept. 1937); In Re Cardinale 
Trucking Corp., supra; In Re Montgomery Ward & Co. Inc., supra. 
This power also was sustained in N.L.R.B. v. Pacific Greyhound Lines 
Inc., supra, as well as in N.L.R.B. v. Carlisle Lumber Co., supra. 

The same treatment has been accorded striking employees as dis- 
charged ones. In Re Lenox Shoe Co., Inc. and United Shoe Workers 
of America, 1 L.R.R. 401 (Dec., 1937); In Re Wald Transfer and 
Storage Co., supra; In Re American Mfg. Co. and Textile Worker? 
Organizing Committee C.1.0., 1 L.R.R. 720 (Feb., 1938). But 
there has been controversy on this point among the courts. Under the 
Act an employee who strikes is still considered an employee. 29 
U.S.C.A. Sec. 152(3). The court in the Carlisle case, supra, citing 
Jeffrey-DeWitt Insulator Co. v. N.L.R.B., 91F (2d) 134 (C.C.A. 
1937), stated that the relationship of employer and employee is not com- 
pletely terminated by a strike, but that a new status arises—that of a 
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“striking employee.” The court stated that it had not held to the con- 
rary in N.L.R.B. v. Mackay Radio & Tel. Co., 87F (2d) 611, Re- 
hearing 92F (2d) 761 (C.C.A. gth, 1937). In that case Judge Wilbur 
had held that reinstatement can be required only when an employee 
ceased work because of an unfair labor practice, and when work ceased 
before that time, to require reinstatement is to force the employer to 
make a new contract, violative of the 5th Amendment. Judge Garrecht, 
dissenting, pointed out that the Act clearly states that the employment 
relation does not cease when there is a strike, and that the Act applies 
when the men cease work in consequence of a labor dispute even before 
an unfair labor practice. The court in the Carlisle case, supra, evidently 
felt that the situation was different, as the strike there occurred at the 
time of the unfair labor practice. It is significant to note that on Feb. 
28, 1938, the United States Supreme Court granted a writ of certiorari 
in the Mackay case.* Other courts have sustained the constitutionality of 
this section of the Act as to due process. N.L.R.B. v. Remington Rand 
Inc., supra, where the Carlisle case was cited as overruling the Mackay 
case; N.L.R.B. v. Pacific Greyhound Lines Inc., supra; Black Diamond 
Steamship Corp. v. N.L.R.B., 94F (2d) 875 (C.C.A. 2d, 1938); 
N.L.R.B. v. Jones & Laughlin Steel Corp., supra. 

On the issue of back pay the Board has not distinguished men who 
have struck from men who were discharged, and has awarded back pay 
from the date of refusal to reinstate until the actual reinstatement. Jn 
Re Boss Mfg. Co. and Int’l Glove Workers of America, 1 L.R.R. 80 
(Aug., 1937); In Re Wald Transfer & Storage Co., supra; In Re 
American Mfg. Co., supra. The courts in general uphold the exercise 
of this power. N.L.R.B. v. Black Diamond Steamship Corp., supra, 
and N.L.R.B. v. Carlisle Lumber Co., supra, accepting this case as 
overruling N.L.R.B. v. Mackay Radio & Tel. Co., supra. 

The fact that an employee has at the time of the Board’s decision, 
substantially equivalent employment elsewhere, has been regarded by 
the Board asa bar to reinstatement. In Re Hopwood Retinning Co. 
Inc. and Metal Polishers, Buffers, Platers and Helpers Intl Union, 
1 L.R.R. 561 (Jan. 15, 1938). The Board in one case held that 
employees who had obtained substantially equivalent employment else- 
where, had their choice as to reinstatement. 1m Re Highway Trailer 
Co, and U.A.W. of America, 1 L.R.R. 232 (Sept., 1937). The 
courts generally have upheld the former type of decision. N.L.R.B. v. 
Carlisle Lumber Co., supra; N.L.R.B. v. Remington Rand Inc., supra. 
But in the Mooresville case, supra, the court held that the time to deter- 
mine the right to reinstatement is at the date of the court decision. The 
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court in that case rejected the Board’s contention that Sec. 10(c), [29 
U.S.C. 160(c)], is broad enough to give the Board power to require 
reinstatement whether other employment has been obtained or not. 
The court said that Sec. 10(c) did not give such broad powers, but that 
Congress only wished to indicate that the employer-employee relation- 
ship is not terminated by a strike. 

The Board’s position on this point would seem the better. The 
broad policy behind the Act is to protect self-organization of employees. 
The right to reinstatement is a necessary incident to this policy. The 
ruling of the Mooresville case will be a powerful deterrent to a striker’s 
search for new employment. The striker will be reluctant to take 
another job, if he stands to lose his former one and perhaps his seniority 
rights. If the employees employed elsewhere are key figures in the labor 
organization, this opinion will damage organizational activities as well, 
tending to discourage membership in labor organizations. This too 
would contradict this policy. Further the position taken by the court 
raises the question of the indicia to be employed in determining whether 
an employee has substantially equivalent employment elsewhere. The 
Board’s position avoids this question, by leaving the choice to the per- 
sonal preference of the employees. Their preference is better evidence 
than any court decision, of the inequality of the jobs. 

Approximately three months after the Mooresville case the Board 
held that a higher wage is no bar to reinstatement as being substantially 
equivalent employment. In Re The Kelly Springfield Tire Co. and 
United Rubber Workers of America, 2 L.R.R. 195 (Mar., 1938). 

In the few cases where violence has occurred, the Board has held 
it no bar to reinstatement. Jn Re Biles-Coleman Lumber Co. and 
Puget Sound Dist. Council of Lumber and Sawmill Workers, 1 L.R.R. 
484 (Dec., 1937); In Re Standard Lime and Stone Co. and Quarry 
Workers Intl Union of N.A., 1 L.R.R. 654 (Feb., 1938); In Re 
Inland Steel Corp. and $.W.O.C. & Amal. Assn. of Iron, Steel and 
Tin Workers of N.A., 2 L.R.R. 180 (Apr. 5, 1938); In Re Republic 
Steel Corporation, supra. But in the Republic Steel case, supra, the 
Board refused reinstatement to men convicted of felonies, possibly be- 
cause the men were unavailable. The former cases have been upheld in 
N.L.R.B. v. Remington Rand Inc., supra, no reasons being given. In 
N.L.R.B. v. Carlisle Lumber Co., supra, the court stated that the Board 
was the petitioner, and not the Union, and therefore violence by union 
men was no bar to the Board’s order. 

The question of admitting new evidence was raised in N.L.R.B. v. 
Carlisle Lumber Co., supra. There a company union had made a con- 











376 LAW JOURNAL — JUNE, 1938 


tract with the company covering wages, hours, etc., and asked the court 
to order the Board to take further evidence under 29 U.S.C. 160(e). 
The court held that in the absence of a showing that the evidence was 
as required by the statute, “material and that there were reasonable 
grounds for the failure to adduce such evidence in the hearing,” the 
request should be denied. Accord, N.L.R.B. v. Oregon Worsted Co., 
2 L.R.R. 231, — Fed. 2d —, (C.C.A. oth, Apr. 11, 1938). In the 
same case there was a question as to the amount of back wages, and the 
court had to decide whether they should direct the Board to take new 
evidence or whether they should wait until one of the parties applied to 
the court. The court decided in favor of the latter, and suggested that 
the employees follow the course provided in the act. In a previous case 
the court ordered the parties to agree as to the amount within ten days. 
N.L.R.B. v. Pacific Greyhound Line, supra. The court in the instant 
case felt the situation was different as the employees were many and the 
wage problem full of difficulties. 

From the foregoing it will be seen that all courts are agreed as to 
the constitutionality of the section of the Act empowering the Board to 
require reinstatement of discharged employees with back pay. As to 
reinstatement of striking employees with back pay, the point is still one 
in controversy. Those courts holding reinstatement legal also uphold 
back pay. The requirement that employees do not have substantially 
equivalent employment elsewhere in order to be entitled to reinstatement 
is recent and still unsettled. The presence of violence by employees has 
never been held to be a bar to reinstatement and for back pay. Although 
the power to require the Board to take additional evidence on application 
of one of the parties is, by statute, within the discretion of the courts, 
they have not as a matter of practice so required. The Carlisle case, 
supra, is the first instance of a suggestion on the part of a court that a 
party apply for such an order. 

Leon N. STonE 

* Since the writing of this note, the United States Supreme Court has reversed the 

decision of the circuit court of appeals and held strikers remained employees under section 


2 (3) of the Act N.L.R.B. v. Mackey Radio and Tel. Co., § U.S.L.W. 1126 (May 16, 
1938). 
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NEGLIGENCE—PROXIMATE CAUSE 


UNLIKELIHOOD OF PHysicAL RECOvERY as PRECLUDING DE- 
FENDANT’s NEGLIGENCE FROM BEING PRoxIMATE CAUSE 
oF InJuRY 


The subject of causation, with its accompanying intriguing “catch” 
words and phrases, has long been perhaps the most interesting, and 
simultaneously the most perplexing, phase of the law of torts. Ample 
attest to this statement are the myriad law review articles and exhaustive 
judicial opinions which have dealt with the topic. That the issue is by 
no means moot; that the controversy still waxes keen, is indicated by 
current decisions, which consistently present new and fascinating points 
for discussion. 

In the recent case of Kuhn v. Banker’ the Supreme Court of Ohio 
held that even though there is evidence of malpractice sufficient for sub- 
mission to the jury of that issue, a verdict must be directed in favor of 
‘the defendant where it appears from the evidence that the probability 
of normal recovery by the patient was less than half, even in the exercise 
of due care by the physician. The court said: “To maintain her action 
the plaintiff was required to prove not only negligence or unskillfulness 
amounting to malpractice on the part of the defendant but also that the 
act of malpractice was the proximate cause of injury and damage to 
plaintiff.” 

The facts were briefly: plaintiff had suffered a broken hip which 
was properly and efficiently set by the defendant, this setting being fol- 
lowed by a disunion occasioned by absorption through natural processes 
at the bony union—an occurrence disclosable only by means of X-ray 
photography, this method being the accepted medical practice in the par- 
ticular locality. Plaintiff complained of a grating sensation in her hip, 
and exclaimed that her hip wasn’t “together,” but met with a scoffing 
attitude on the part of the defendant who failed to X-ray the fracture 
to ascertain whether the plaintiff’s claims were founded on facts. Some 
three months thereafter an examination by an independent physician 
revealed the disunion, which, by this time, had progressed to such an 
extent as to be incurable by natural processes, and consequently extreme 
surgical methods, specif., wiring the fractured bone together, were, of 
necessity, resorted to, in order to remedy the situation to the fullest 
possible extent. By the disunion the plaintiff was from fifty to seventy- 
five per cent disabled from active occupation. Expert testimony estab- 


1133 Ohio St. 304, Ohio Bar, Feb. 21, 1938. 
® Ibid, p. 310. 
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lished as fact that, had the defendant followed standard practices and 
been guilty of no negligence whatever, there was nevertheless a lesser 
likelihood, rather than a greater one, that a bony reunion would have 
taken place. On these facts the directed verdict in favor of defendant, 
granted by the trial court, was affirmed by the Supreme Court. 

The case raises the following question, viz.: Does the fact that an 
injury has less than an even chance to heal properly, prevent the negli- 
gence of plaintiff’s attending physician from being the proximate cause of 
the injury accompanying the failure to heal? 

The question of “probabilities” is encountered in many phases of the 
law, and the resolution of the problem is not always the same. Thus, in 
order to clarify subsequent discourse, and focus the discussion on the 
precise issue, it is advisable to draw the “fine line of distinction” between 
the use and significance of the word in its treatment in problems involv- 
ing the judge and jury, and those involving causation. Probably as con- 
cise and accurate a statement of the true differentiation between the two 
is that made by Jeremiah Smith in his discussion of “Legal Cause in 
Actions of Tort,”® where he says: 

We submit that the word “probable,” when used in laying down a test of 


duty to use care or when used in the alleged rules affirming or restricting 
liability for the consequences of a tort, does not carry the full meaning belong- 


ing to it when used in charging a jury as to the guantum of proof. When. 


the judge tells the jury that the plaintiff must satisfy them that the existence 
of an alleged fact is probable* (that a certain proposition is probably true), he 
means that the jury must find that the chances (the balance of probabilities) 
are in favor of the existence of the disputed fact. If the jury find that the 
chances in favor of its existence are only three out of six (and a fortiori if 
only three out of seven), they must find against the party upon whom the 
burden of proof rests. But if the chances of harm resulting to plaintiff, in 
case certain precautions are not taken by defendant, are three out of seven, 
the jury would often be justified in finding the defendant negligent if he 
could have taken those precautions and failed to do so. So when the question 
is one of causal relation it is a mistake to use language implying that a conse- 
quence in order to be “probable” must be “one that is more likely to follow 
its supposed cause than it is to fail to follow it.” “Probable,” both in testing 
the duty to use care and in the alleged rule as to causation, does not mean 
“more likely than not,” but rather “not unlikely”; or, more definitely, “such 
a chance of harm as would induce a prudent man not to run the risk; such a 
chance of harmful result that a prudent man would foresee an appreciable 
risk that some harm would happen.”® 


* Sel. Essays on the Law of Torts, p. 649, 25 Harv. L. Rev. 103, 223, 303 (Dec., 
1911-Jan., Feb., 1912). 
Italics writer’s. 
° Sel. Essays on the Law of Torts, p. 649, 662. See pp. 662 ef sez. for examples of 
terminology re “probable consequences” rule. 
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Somewhat more briefly stated, but to the same effect, as respects the 
charge of the judge to the jury, is the following remark from Davis v. 
Guarnieri’ “Tt is not necessary to the determination of the issues in a 
civil case * * * that the triers should believe the existence of any ma- 
terial fact, but that the probabilities, when weighed by them, preponderate 
in favor of the fact which they find to be established by the proof. It is 
legally and logically impossible for it to be probable that a fact exists, 
and at the same time probable that it does not exist.””” 

As indicative of the importance of this distinction, and illustrative of 
the aura of confusion surrounding it in some decisions, the following 
quotation from Judge Smith’s previously cited article® is valuable: 


There are some opinions which “betray a confusion of the principles of 
‘legal cause’ with those underlying the requirements concerning certainty of 
proof . . . .” Suppose that plaintiff has failed to make out by preponderance 
of evidence that defendant’s tort was, in fact, the cause of plaintiff’s damage. 
Then the case should be decided on the short ground that plaintiff has failed 
to establish the existence of causal relation; and there is no occasion for the 
court to say whether, if that relation had been made out, they would never- 
theless have denied recovery on the ground that the damage, even though it 
actually resulted, was improbable. Yet cases of this sort may be found where 
the court appears to base the decision upon the alleged rule that the improb- 
ability of a consequence bars recovery for any damage, even though it was 
actually caused by defendant’s tort. Certainly such opinions ought not be 
counted as authorities in favor of the alleged rule.® 


The “rules” for ascertaining the appropriate occasions on which to 
impose tort liability for injurious consequences accruing to others from 
acts or omissions on the part of the defendant are numerous, and due to 
the varied precepts which they recite are deserving of some notice. 
Among them “Lord Bacon’s Maxim,””® the “But For” rule,’* Mill’s 


® 45 Ohio St. 470, 490, 15 N.E. 350 (1887). 

7 Approved in Cincinnati, Hamilton & Dayton Ry. Co. v. Frye, 80 Ohio St. 289, 88 
N.E. 642, 131 Am. St. Rep. 709 (1909). 

Accord: Lippold v. Kidd, 126 Ore. 160, 269 Pac. 210, 59 A.L.R 875 (1928); Ram- 
berg v. Morgan, 209 Iowa 474, 218 N.W. 492 (1928). 

Re directed verdict, see: Hubach v. Cole, 133 Ohio St. 137, 140 (1938); Hamden 
Lodge v. Ohio Fuel Gas Co., 127 Ohio St. 469, 189 N.E. 246 (1934); Matuschka v. 
Murphy, 173 Wis. 484, 180 N.W. 821 (1921); Loomis v. Toledo Rys. & Light Co., 
107 Ohio St. 161, 140 N.E. 639 (1923); Cleveland Ry. Co. v. Sutherland, 115 Ohio St. 
262, 152 N.E. 726 (1926); Doumitt v. Diemer, 144 Ore. 36, 23 Pac. (2d) 918 (1933). 

* Sel. Essays on the Law of Torts, p. 649. 

® Ibid., p. 67%. 

The author makes the following additional statement: “Whenever a requisite to 
maintenance of a plaintiff’s claim or any part of it cannot be established with sufficient 
certainty, the plaintiff fails pro tanto; but because of the principles concerning certainty of 
proof, not because of any principle of proximate cause.” (P. 672). 

19 “In jure non remota causa, sed proxima, spectatur.” Bacon’s Maxims of the Law, 
Regula I. 

Bacon comments: “It were infinite for the law to judge the causes of causes, and 
their impulsions one of another; therefore it contenteth itself with the immediate cause; 
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“Logician’s Theory,””” and the “Last Wrongdoer Rule””™ are variously 
espoused as the correct and adequate test, but none presently receives too 
great acclamation. More important to consider is the “Probable Conse- 
quences Rule,”™* which asserts, according to Judge Smith,” actually two 
rules, viz.: a wrongdoer is liable for probable consequences only, but (a) 
“Sf a consequence which actually resulted from defendant’s tort was a 
probable consequence, then defendant cannot escape liability on the 
ground that his tort was not the legal cause”; however (b) “if a conse- 
quence which actually resulted from defendant’s tort was an improbable 
consequence, then defendant is exonerated on the ground that his tort 
was not the legal cause.”’® Clearly, the phrase “probable consequences” 


and judgeth of acts by that, without looking to any further degree.” 

Jeremiah Smith comments: “Taken literally, the maxim would be understood as 
implying that the antecedent which is nearest in space or time is invariably to be regarded 
as the legal cause; * * * But it is a mistake to suppose that contiguity in space or nearness 
in time are legal tests of the existence of causal relation. No doubt these elements are 
often important to be considered in determining the question of fact as to the existence 
of such relation; but lack of contiguity or nearness would not, as matter of law, conclu- 
sively establish that the defendant’s tort was not the cause of the damage.” (25 Harv. 
L. Rev. 103, 114). 

See Bishop v. St. Paul City Ry., 48 Minn. 26, 50 N.W. 927 (1892), where plaintiff’s 
paralysis did not develop until more than seven months after the accident, but nonetheless 
the defendant’s tort was found to have been the proximate cause. 

11 This rule, which is sometimes called the “Causa sine qua non” test, is fairly widely 
accepted, but has the demerit of being inapplicable affirmatively, and consequently is not a 
sufficient sole test for determination of liability. The rule states that if, but for the com- 
mission of the defendant’s tort the damage would not have occurred, then his tort is the 
legal cause of such damage; or, conversely; the defendant’s tort is not the legal cause of 
plaintiff’s damage if the damage would probably have occurred in the absence of such tort. 
However, in instances where there are two simultaneously operating negligent or wilful 
tortfeasors, each of whose act is sufficient in itself to bring about the harmful result to 
plaintiff, either, or both, in a proper instance, may be held liable. The rule makes no 
allowance for this obvious exception. 

1° Mill, Logic, 9 Eng. ed., 378-383. 

This rule, in gist, affirms that “all antecedents are equally causes, or rather parts of 
the cause (the cause being the sum of all the antecedents), and we have no right to single 
out any one of them and call it the cause.” (Sel. Essays on the Law of Torts, p. 649, 656, 
f.n. 26). It is open to the obvious criticism of being too theoretical to be heipful. “The 
distinction between cause and condition would be valuable, if there were any definite 
standard for determining what is a cause and what is a condition.” (1 Jaggard, Torts, 
64.) Says Pollock, “ .. . the contrast of ‘cause’ and ‘condition’ is dangerous to refine 
upon; ... ” (Pollock, Torts, 8 ed., 464, note /). 

18This rule is advocated by Dr. Wharton, and urges that “the legal cause is the last 
(or nearest) culpable human actor to be found in the chain of antecedents; i.¢., the one 
acting last before, or nearest to, the happening of the damage to plaintiff.” (Sel. Essays 
on the Law of Torts, p. 649, 657). See Wharton, Negligence, I ed., section 85-90, and 
134-145. Although the rule is generally effective and adequte it makes no allowance for 
two certain facts, viz., (1) the last tortfeasor may not be the efficient cause of plaintiff’s 
damage, due to remoteness and exhaustion of the force which he set in motion; and (2) 
other antecedent parties, other than the last wrongdoer, may also be liable, and chargeable 
at the election of the plaintiff. See A.L.I. Restatement of the Law of Torts, Section 439, 
and Sections 442-453. 

™* See 25 Harv. L. Rev. 103, pp. 114 ef seg. 

1° «Tegal Cause in Actions of Tort,” supra. 

18 Tbid., p. 114. 
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does not refer exclusively to consequences more probable than not,’* and 
today the rule is frequently stated in terms of “foreseeability.”** Lastly, 
the general rule proposed by Jeremiah Smith, at the conclusion of his 
essay on the subject of legal cause, requires that the defendant’s tort 
must have been a “substantial factor” in producing the damage to the 
plaintiff. Smith phrases it thus: ““To constitute such causal relation be- 
tween defendant’s tort and plaintiff’s damage as will suffice to maintain 
an action of tort, the defendant’s tort must have been a substantial factor 
in producing the damage complained of.”** This test is commended by 
reiteration in the Restatement of the Law of Torts”? in Section 431, 
wherein “legal cause” is defined as follows: 

The actor’s negligent conduct is a legal cause of harm to another if (a) his 
conduct is a substantial factor in bringing about the harm, and (b) if there is 
no rule of law relieving the actor from liability because of the manner in 
which his negligence has resulted in the harm. 

This appears to be a workable rule, if somewhat susceptible to indi- 
vidual interpretation of the phrase “substantial factor.”** Perhaps therein 
lies its value. 

The essential problem which confronts us at this point is that of lia- 
bility of individual tortfeasors in instances of multiple causation. As a 
general proposition it may be baldly averred that, in cases of concurrent 
negligence, defendants are liable as long as the negligent act of each 
is . substantial factor, sufficient to produce the damage complained of; 
and thus, no defendant is excused merely because the negligence of 
another defendant would have been sufficient of itself to cause the loss. 
This assertion is supported by the Restatement of Torts, supra, in Section 
432 (1) and (2), where it is said: 

(1) Except as stated in Subsection (2), the actor’s negligent conduct is 
not a substantial factor in bringing about harm to another if it would have 
been sustained even if the actor had not been negligent. 


17 Supra, p. 378 

1® See article by Prof. Bohlen in 56 Univ. Pa. L. Rev. 331, note 79. 

1° Sel. Essays on the Law of Torts, 649, 712. 

2° Amer. L. Inst. (1934). 

*1 See 21 Mich. L. Rev. 34, at p. 173, where Albert Levitt proposes the following set 
of rules by which to gauge proximate cause: 

1. If a forbidden act produces a force which causes an injury, that act is the proxi- 
mate cause of the injury. 

2. If a forbidden act creates that which causes a force to produce an injury, that act 
is the proximate cause of the injury. 

3. If a forbidden omission fails to stop a force from causing an injury, that omission 
is the proximate cause of the injury. 

4. If a forbidden omission fails to stop that which produces the cause of an injury, 
that omission is the proximate cause of the injury. 

5. If a forbidden passive situation concurs with lawful activities, or with activities 
that are outside the purview of the law, to produce an injury, that forbidden passive situa- 
tion is the proximate cause of the injury. 











382 LAW JOURNAL — JUNE, 1938 


(2) If two forces are actively operating, one because of the actor’s negli- 
gence, the other not because of any misconduct on his part, and each of itself 
is sufficient to bring about harm to another, the actor’s negligence may be held 
to be a substantial factor in bringing it about. 


Obviously these statements refer to “harmful consequences” either 
potentially or actually resulting from tortious acts or omissions of the 
defendant. No suggestion is made as to the rule governing prospects of 
“recovery” from existing maladies or injuries, nor is any intimation 
offered that these rules were intended to apply to such situations.” 

Professor Joseph H. Beale propounds the following proposition: 
“Where the act is the failure merely of a legal duty, causation is estab- 
lished only when the doing of the act would have prevented the result; 
if the result would have happened just as it did whether the alleged actor 
had done his duty or not the failure to perform the duty was not a 
factor in the result, or, in other words, did not cause it.”** This assertion 
is substantially in accord with the position taken by Jeremiah Smith in his 
substantial factor rule, supra, and with the later declarations of Section 
432 (1) of the Restatement of Torts, supra. There is ample case mate- 
rial to lend additional support. For instance, in Regina v. Dalloway” it 
appeared that the defendant was driving negligently when a child ran in 
front of his horses and was killed. Erle, J., charged that if, in the exer- 


*? The following is an excerpt from the Restatement of Torts, supra, commenting 
upon Section 432 (1) and (2): 

Section 432(1): 

(a) If, without the actor’s negligent conduct, the other would have sustained harm, 
the same in character and extent as that which he receives, the actor’s conduct, except in 
the situation dealt with in Subsection (2), not being even its necessary antecedent, is not 
a substantial factor in bringing it about. 

(b) The statement in this Subsection is most frequently, although not exclusively, 
applicable where the actor’s tortious conduct consists in a failure to take some precautions 
which are required for the protection of another’s person or land or chattels. In such case, 
if the same harm, both in character and extent, would have been sustained even had the 
actor taken the required precautions, his failure to do so is not even a perceptible factor in 
bringing it about and cannot be a substantial factor in producing it. 

[Illustration: Ford v. Trident Fisheries Co., 122 N.E. (Mass.) 389 (1919).] 

(c) * * * In order to prevent the actor’s negligent conduct from being a substantial 
factor, it must cJearly appear that the required precautions would have proved unavailing 
or that the harm would have been sustained even had the negligent act not been done. 

[Illustration: Reynolds v. Texas & P. R. Co., 37 La. Ann. 694 (1885).] 

Section 432(2): 

(d) The statement in Subsection (2) applies not only when the second force which 
is operating simultaneously with the force set in motion by the defendant’s negligence is 
generated by the negligent conduct of a third person, but also when it is generated by an 
innocent act of a third person or when its origin is unknown. 

[Illustration: Anderson v. Minn., St. P. & S. Ste. M. R. Co., 146 Minn. 430, 179 
N.W. 45 (1920). Contra: Cook v. Minn., St. P. & S. Ste. M. R. Co., 98 Wis. 624, 
74. N.W. 561 (1898); Kingston v. Chicago & N.W. Ry., 191 Wis. 610, 211 N.W. 913 
(1927).] 

28 Beale, “The Proximate Consequences of an Act,” 33 Harv. L. Rev. 633, 637 
(1920), Sel. Essays on the Law of Torts, p. 730, 734. 

24 2 Cox, C.C. 273 (1847). 
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cise of the greatest possible care, he could not have avoided the accident, 
he must be acquitted. So too, in Pigua v. Morris*® where the embank- 
ment of defendant’s reservoir broke away and water injured plaintiff’s 
land the negligence of the defendant in failing to maintain a sufficient 
spillway was held not to be the cause of the loss where it was shown 
that the flood on this occasion was so extraordinarily great that a sufficient 
spillway would not have saved the embankment. Thus, in Stacy v. 
Knickerbocker Ice Co.** defendant failed to maintain a fence around 
an opening in the lake ice from which ice had been removed. Plaintiff’s 
horses escaped and crashed through the opening in the ice, being 
drowned. Evidence revealed that the horses were plunging in such a 
headlong dash that had defendant maintained an ordinarily sufficient 
fence it could not have checked them, and consequently verdict was 
rendered for the defendant.** And, in Baltimore & Ohio R. Co. v. Sul- 
phur Springs Independent School District** albeit defendant negligently 
constructed an embankment across the mouth of a hollow through which 
ran a rivulet, the fact that the flood which swept through the hollow 
was of such unprecedented magnitude that it would have caused the 
damage notwithstanding defendant had not been negligent was held to 
be enough to preclude defendant’s negligence from being a proximate 
cause of the damage accruing to the plaintiff. In each of these cases it 
must be noted that the damage would have occurred at all events; i.e., 
the occurrence of the damage was in no sense problematical, but was, on 
the other hand, certain. There seems to be no question but that, in such 
a situation, where the concurring cause is innocent,”’ and the damage 
is inevitable despite all that defendant could do, the defendent should be 
absolved. 

Some cases are, however, closer to the line. For example, in Ford v. 
Trident Fisheries Co.*° the mate of defendant’s vessel fell therefrom into 
the sea and never rose to the surface. The ship’s boat was negligently 
lashed to the deck so that it could not be seasonably launched and used. 
Held: In the absence of evidence of the possibility of saving Ford (the 
mate), causation by the defendant had not been proved. Similarly, in 
Gutman v. Bronx Borough Bank** the verdict was returned for the 

5 98 Ohio St. 42, 120 N.E. 300 (1918). 

2° 84 Wis. 614, 54 N.W. 1091 (1893). 

*7 Accord: Sowles v. Moore, 65 Vt. 322, 26 Atl. 629 (1893). 

*8 96 Pa. 65, 42 Am. Rep. 52g (1880). 

*° Except for casual references the instant discussion is not concerned with those 
problems wherein there are two tortfeasors concurring, either both actively, or one actively 
and one passively. For the purpose of this dissertation the concurring cause is assumed, if 
not otherwise stated, to be innocent, or of unknown origin, presumably innocent. 


®° 122 N.E. (Mass.) 389 (1919). 
$1188 App. Div. 664, 177 N.Y. Supp. 173 (1919). 
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defendant on the ground that its tort was not the substantial cause of the 
injury to plaintiff. Here plaintiff had sent a check to her broker to keep 
good her margin on a falling stock, and defendant wrongfully refused to 
cash it, whereupon she was sold out. The court was of the opinion that 
plaintiff could not recover unless she could show, by the course of the 
market, that otherwise she would not have lost both stock and check. 
Again, in Reynolds v. Texas & P. R. Co.** where plaintiff, a large 
woman weighing more than 250 pounds, was hurrying to a train and 
fell down the steps in defendant’s poorly lighted passageway, there was 
evidence that plaintiff “might” have fallen had the passageway been 
adequately lighted. The court instructed the jury to find for the plaintiff 
on the basis that the mere possibility that the accident might have hap- 
pened without defendant’s negligence in insufficient to break the causal 
chain between such negligence and the resultant injury. It will be 
noticed that in the Ford and Gutman cases the courts emphasized the 
fact that evidence of a “possibility” that the accident might have been 
averted was lacking, and the natural inference to be drawn from such 
stresses is that had such a possibility been disclosed by the proof, the 
negligent defendant would have been charged with liability. In the 
Reynolds case, however, the “possibility” was on the other side of the 
scales, thus making it a much stronger case, for it would seem fairly clear 
that the fact that there is a bare possibility that injury might occur 
despite the absence of any negligence on the part of the defendant is 
insufficient to exonerate the said defendant. 

Chief Justice Peaslee,** in his article on “Multiple Causation and 
Damage,” arrives at the conclusion that, where one cause is innocent, 
and the causes are strictly concurrent, the tortfeasor should not be 
liable.*° This determination is not uncontested. In Cook v. Minneapolis, 
St. P. & S. Ste. M. R. Co.** the plaintiff sought to recover for the 
destruction of his dwelling by fire. It appeared that defendant had 
negligently permitted a fire to escape from its right of way, which fire 
was sufficient, in itself, to destroy plaintiff’s home, but that simultaneously 

*? 37 La. Ann. 694 (1885). 

83 James Robert Peaslee, LL.B., Boston Univ., 1886; Chief Justice, Supreme Court 
of New Hampshire. 

®* 47 Harv. L. Rev. 1127 (1934). 

®° Peaslee comments: “In the solution of this problem three elements have been 
stressed: (1) the immediateness of causation; (2) the quantity or percentage of causation 
where there are multiple causes; and (3) the strictly moral element, including the state 
or operation of the actor’s mind.” (Jdid., p. 1128). This reference to the state of mind 
of the actor seems to be somewhat out of harmony with certain statements made by Smith, 
with whom Peaslee generally coincides, viz.: “There is no reason why probability should 
be any more essential to actual existence of causal relation in negligent torts than in 


intentional torts.” (Sel. Essays on the Law of Torts, p. 649, 696). 
®° o8 Wis. 624, 74 N.W. 561 (1898). 
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operating with defendant’s fire was one of unknown origin, presump- 
tively innocently set, as by spontaneous combustion, this latter conflagra- 
tion being also solely sufficient to destroy plaintiff’s house. The court 
held for defendant, applying the “But For” rule.** Thus, in Kingston 
v. Chicago & N. W. Ry.** the court, under similar facts, absolved the 
defendant, but required it to satisfactorily prove to the jury that the 
second fire was innocently set. Contra is Anderson v. Minneapolis, St. 
P. & 8. Ste. M. R. Co.,** which, under similar facts, held for the plain- 
tiff. This latter view is supported by the Restatement of Torts in Section 
432 (2), comment (d).*° Peaslee, who cites these cases in his article,** 
criticizes the Anderson case and the sustaining position taken by the 
Restatement, supra; he sides with Judge Smith in asserting that the 
“But For” rule is more appropriately applicable to these instances of con- 
curring causation.** 

Up to this point the question of damages has not been squarely met. 
Clearly “damage done is an essential element in the cause of action for 
negligence,”** and thus, in these instances of dual causation wherein 
there is an innocent cause operating simultaneously with the defendant’s 
tort, the argument is made that if the plaintiff is permitted to recover 
in toto he will be better off than he would have been had defendant done 
no wrong. Patently the counter to this contention is that had not the 
innocent cause been present the defendant’s act would have accomplished 
the injurious result anyway. Some courts leave the question at this 
point, saying that since the object of tort law is compensation for wrong 
done, not punishment of the wrongdoer, these claims cannot be heard, 
or, if heard, cannot avail the complainant, for the burden resting upon 
the plaintiff to make out his case, these arguments, by leaving the situa- 
tion in equipoise, defeat him.** Says Peaslee: “The points to be stressed 
are: (1) that the separable character of damage following upon the 
successive operation of innocent and guilty causes has been largely lost 
sight of by those who maintain that the guilty actor must answer for all, 

*? Footnote 22, supra. 

®* 191 Wis. 610, 211 N.W. 913 (1927). 

*° 146 Minn. 430, 179 N.W. 45 (1920). 

“° Note 22, supra. 

“) 47 Harv. L. Rev. 1127 (1934). 

“* In a series of “explanations” which Smith addends to his article is included the 
following: “Explanation 3. A defendant’s tort cannot be considered a legal cause of 
plaintiff’s damage, if that damage would have occurred just the same even though the 
defendant’s tort had not been committed. Exception: Where two tortfeasors are simul- 
taneously operating independently of each other, and the separate tortious act of each is 
sufficient in and of itself to produce the damaging result.” (25 Harv. L. Rev. 312). 

*8 47 Harv. L. Rev. 1127, 1130. 


“* Ibid. 
See supra, Piqua v. Morris, 98 Ohio St. 42, 120 N.E. 300 (1918). 
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and (2) that impending innocent causation may produce an actual loss 
where the threat of guilty but compensable cause would not.”** Thus 
he urges that “If it appears that at last some part of the loss would have 
been avoided had the defendant acted prudently, liability should fol- 
low.”** According to the author, “Separation of damage is no novelty 
in the law. Even when there are multiple wrongdoers, if the act of one 
has already caused harm, the act of another which then operates upon the 
damaged object creates no liability if it occasions no additional injury. 
The question is merely whether the damages are separable in fact.’’*’ 
Quaere: When was the damage done? ** 

In Dillon v. Twin State Gas & Electric Co.*° a boy standing on a 
high trestle bridge lost his balance and was falling to certain death on 
the rocks below when he was electrocuted by coming in contact with 
defendant’s wrongfully charged electric wire. The verdict was for 
plaintiff, and judgment was for only such sum as the boy’s prospects 
for life and health were worth at the time defendant’s fault became 
causal. The court said: 


Although he died from electrocution, yet if by reason of his preceding 
loss of balance he was bound to fall except for the intervention of the current, 
he either did not have long to live or was to be maimed. In such an outcome 
of his loss of balance the defendant deprived him, not of a life of normal 
expectancy, but of one too short to be given pecuniary allowance, in one alter- 
native, and not of normal, but of limited, earning capacity, in the other. 

If it were found that he would have thus fallen with death probably result- 
ing, the defendant would not be liable unless for conscious suffering found 
to have been sustained from the shock. In that situation his life or earning 
capacity had no value. To constitute actionable negligence there must be dam- 
age, and damage is limited to those elements the statute prescribes. 

If it should be found that but for the current he would have fallen with 
serious injury, then the loss of life or earning capacity resulting from the 
electrocution would be measured by its value in such injured condition. Evi- 
dence that he would be crippled would be taken into account in the same 
manner as though he had already been crippled. 

His probable future but for the current thus bears on liability, as well 
as damage.°° 


Suppose a trespasser, D, drills for oil on P’s land, the reputation being 
that there is a valuable pool of oil underlying the land, and finds that in 
fact the land is barren of oil. Can P now sue D not only for the 


“© Tbid., p. 1133. 

*° Tbid., p. 1133. 

*? Tbid., p. 1134. 

“8 It must be kept in mind that where there is strict concurrence no separation of 
damage can be made. 
“* 85 N.H. 449, 163 Atl. 111 (1932). 
°° ibid., p. 456. 
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ordinary damages occasioned by his trespassing, but also for those sums 
represented by the diminution in value of the land?** 

Was the damage a probably consequence of D’s act? J.e., was D’s 
tort a proximate cause of the damage? Obviously it was. But what 
should be the measure of damage—the reputed value less the actual 
present value—or the mere loss occasioned by the trespass? °* 


"1 Humble Oil & Refining Co. v. Kishi, 276 $.W. 190 (Tex. Comm. App., 1925); 
Martel et al. v. Hall Oil Co., et al., 36 Wyo. 166 (1927). See 4 Tex. L. Rev. 215— 
Green. 

5? Judge Peaslee propounds the following example: 

A’s house on the sands is salable at $5000 on Jan. 15th. Had B negligently destroyed 
it by fire that day, recovery would be $5000. On Jan. 20th, the house had been so under- 
mined that it was certain the next tide would carry it out to sea. Its value then was nil. 
If B negligently burned it between tides should he be mulcted $5000? (a) Suppose the fire 
occurred on the 18th, when the effect of the sea was still problematical, and the house 
salable at one-half price? (b) Suppose the danger passed without damage to the house and 
the house could have been sold for $5000? 

Suppose the undermining were caused by the wash from B’s negligently operated tug. 
One more day and actionable damage would have been done. X burns the building negli- 
gently. A could have sold the house for only one-half price. Why should X be liable for 
more? Answer: The answer is that the purchaser under these circumstances gets a bargain. 
He acquires the house, the sound value of which he could recover from X if the latter 
negligently burned it or from B if his continued operations washed it away, or a sound 
house if neither event occurred. (47 Harv. L. Rev. 1127, 1137.) 

The problem of causation appears in the criminal field quite pointedly. Although it is 
necessary, generally, to make a fundamental distinction between wrongs inflicting injuries 
resulting in death, and those inflicting lesser injuries, where tort law is being considered, 
the same problem is not presented in the criminal law. The following situations are illus- 
trative: 

a) A advises B, a prisoner who is under sentence to be executed, to commit suicide. 
B, acting on this advice, commits suicide the night before the day fixed for the execution. 
A is guilty of murder. Com. v. Bowen, 13, Mass. 356, 7 Am. Dec. 154 (1816). Compare 
Com. v. Mink, 123 Mass. 422, 25 Am. Rep. 109 (1877). 

b) A and B mutually agree to commit suicide. As a result of the attempt, A dies 
and B survives. B is guilty of the murder of A. McMahan v. State, 168 Ala. 70, 53 So. 
89 (1910); Turner v. State, 119 Tenn. 663, 108 S.W. 1139, 15 L.R.A. (N.S.) 988, 123 
Am. St. Rep. 758, 14 Ann. Cas. 990 (1907). 

c) D’s wife is mortally ill and suffering greatly. At her request D places a potion of 
“paris green” within her reach. She drinks it and dies. D is guilty of murder. People v. 
Roberts, 211 Mich. 187, 178 N.W. 690, 13 A.L.R. 1253 (1920). 

d) A shoots B mortally wounding him. B, having about one hour to live, cuts his 
own throat and dies in five minutes. A is guilty of manslaughter. People v. Lewis, 124 
Cal. 551, 57 Pac. 470, 45 L.R.A. 783 (1899). 

d-1) Compare with (d): “If one man inflicts a mortal wound, of which the victim is 
languishing, and then a second kills the deceased by an independent act, we cannot imagine 
how the first can be said to have killed him, without involving the absurdity of saying that 
the deceased was killed twice.” State v. Scates, 50 N.C. 420, 423-424 (1858). Contra: 
53 Vt. 560. 

e) “The thirteenth instruction asked by the counsel for the defendant was properly 
refused. The jury would have been informed substantially that a defendant is not guilty 
of murder in the killing of a person who has already been mortally wounded by another— 
a doctrine which cannot be seriously contended for.” People v. Ah Fat, 48 Cal. 61 (1874). 

f) A stabs B in self-defense. B turns to run when A stabs him in the back. B dies. 
A is not criminally responsible unless it appears the second wound was mortal. Miller v. 
State, 37 Ind. 432 (1871). 

g) A shoots B. B, at the time, is in the last stages of consumption and has but a 
few months to live. The wound, had B been a well man, would probably not have been 
fatal. B dies within two months. A is guilty of murder. Hopkins v. Com., 117 Ky. 941, 











388 LAW JOURNAL — JUNE, 1938 


Thus far the discussion has been confined to a consideration of causa- 
tion with respect to “harmful” consequences, whereas the ultimate 
focus of this discussion is concerned with probability of recovery as an 
item either exonerating or charging the negligent actor. The fact that 
defendant’s negligence, standing alone, would be sufficient to charge 
him with liability, is not disputed, for purposes of this discourse. 

In the preceding material it has been shown that the fact that there 
is a not unlikely chance for harm to result from a particular tort, whether 
negligent or otherwise, is sufficient to enable the injured party to hold 
the actor responsible for the resultant damage on the theory that his 
wrong is the proximate cause of the injury. Moreover, in certain 
instances liability has been imposed for negligent acts even where the loss 
was certain to occur notwithstanding—but where the factor complained 
of is a negligent omission, liability does not follow where the damage 
was sure to happen. But, there is no requirement that the consequences 
be more probable than not. But may a problematical (not unlikely) 
chance of recovery be the basis of an action on the theory that the tort has 
directly caused the loss of chance and resulted in damage? The principal 
case would say “no.” However, in Craig v. Chambers,”* wherein de- 
fendant was employed in his professional capacity as physician to treat 
plaintiff’s injured arm, and failed to effect a cure, the court in dictum 
stated: “ * * * any want of the proper degree of skill or care which 
diminishes the chances of the patient’s recovery, prolongs his illness, 
increases his suffering, or, in short, makes his condition worse than it 
would have been if due skill and care had been used, would, in a legal 
sense, constitute injury.”°* In accord with this conclusion is Rogers v. 
Kee®* which quotes the above excerpt from the Chambers case verbatim, 
with approval, and adds: “If the result to the plaintiff today is exactly 
what it would have been if the defendant had discovered seasonably and 
properly treated the fracture, * * * he has sustained no damage on 
account of the condition of the hip. But, if you find the condition of the 
hip is not all that could reasonably be expected to follow by reasonable 
discovery and treatment of the fracture, * * * then you may allow 
him such sum as you deem just and reasonable in compensation for such 
pain and suffering, bodily and mental, resulting from the defendant’s 
80 S.W. 156, 4 Ann. Cas. 957 (1904). The court said: “If one unlawfully wounds an- 
other, and thereby hastens or accelerates his death by reason of some disease with which 
he is afflicted, the wrongdoer is guilty of the crime thereby resulting.” See 2 Bishop, Crim. 
Law, sec. 368, subsec. 3. 

8 17 Ohio St. 254 (1867). 


5* Tbid., p. 261. 
55 171 Mich. 551, 137 N.W. 260 (1912). 
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negligence.”** So too, in Burke v. Foster®’ the Kentucky court re- 
marked: ‘We think, when a physician undertakes to give his attention, 
care, and skill to a given case of injury or disease, the patient is entitled 
to the chance for the better results that are supposed to come from such 
treatment, and as are recorded by the science of his profession to a 
proper treatment. That the patient might have died in spite of the 
treatment, or that “ordinarily” they did die in such cases * * * is no 
excuse to the physician who neglects to give his patient the benefit of the 
chance involved in a proper treatment of his case.”** 

But probably the majority of the cases decided on this precise issue 
preponderate in favor of the position taken by the principal case.” Two 
of the leading cases so holding are Green v. Stone®® and Connellan v. 
Coffey,’ in each of which the defendant, being sued for malpractice, 
had a verdict. In the former case the court said: “The duty rested upon 
the plaintiff to produce testimony before the jury to the effect that the 
earlier treatment of the case with reasonable probability would have aided 
the patient. As the testimony goes no further than to state that earlier 
treatment might have been beneficial, the jury were left purely to specu- 
lation as to whether the conduct of the defendant was a cause of the 
plaintiff’s subsequent condition; and, under the circumstances, the court 
did not err in setting aside the verdict.”** In the Coffey case plaintiff 
broke his arm and defendant was called to attend, but gas gangrene 
developed to such an extent as to necessitate amputation. Complainant 
contended that the nature of proof of causation in malpractice cases is 
“peculiar and exceptional,” and that plaintiff should recover if defend- 
ant’s negligence “deprived the plaintiff of the chances of a better recov- 
ery presumed to flow from proper treatment.” Citing the Restatement 
of Torts, Section 431 (a), (b),°* the court held against this contention, 
and discussed “those negligent acts or omissions which play so minor 
a part in producing the injuries that the law does not recognize them as 

5° Tbid., p. 563. 

57 114 Ky. 20, 69 S.W. 1096, 59 L.R.A. 2707 (1902). Here plaintiff was suffering 
from a multiple-compound fracture of the humerus. Defendant physician examined him 
and failed to discover the dislocation of the shoulder. As a result plaintiff was perma- 
nently incapacitated. Evidence was that had defendant done all he should have done, 
plaintiff probably would have been more or less incapacitated. 

58 Thid., p. 26. 

5° In general, on the question of “Proximate Cause in an Action Against a Physician 
or Surgeon for Malpractice,” see 59 A.L.R. 885. 

® 119 Conn. 300, 176 Atl. 123 (1934). 

®t 122 Conn. 136, 187 Atl. gor (1936). 


®2 119 Conn. 300, 306. 
®3 See supra, p. 381 
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legal cases.”°* And, in Smith vy. Dumond® the New York court held 
that “in order to entitle plaintiff to recover for the permanent injury 
which it was proven that he had sustained, it was necessary to prove that 
this permanent injury would not have been present had not the defend- 
ant been guilty of negligence or want of skill.”°° So too, in Wallace v. 
Yudelson,"’ where defendant failed to remove a bony growth until the 
third operation, on the issue of defendant’s negligence, the court excluded 
evidence of an expert witness that had the bony growth been removed 
at first plaintiff would have been all right, as highly speculative and 
incompetent. But see Chase v. Nelson,** wherein the court stated that 
“He had a right in his defense to show that even if his act was a negli- 
gent one, that still the nature of Nelson’s afflictions were of such a 
character that he would have died soon at all events; and although 
such a showing might not constitute a complete bar to the action, it was 
still important in mitigation of damages.”** In Lippold v. Kidd” the 
Oregon tribunal concluded that a physician is not liable for the loss of a 
patient’s eye because of his negligence in failing to remove a foreign 
particle from it, if the injury was such that the eye would have been lost 
had the particle been removed. There can be no quarrel with this par- 
ticular statement, but a reading of the case will disclose that the court 
apparently disregarded utterly rather extensive testimony by the defend- 
ant himself that only the probabilities were against recovery by plaintiff, 
and that the eye might not have been lost.” 

But what is the justification for absolution of the tortfeasor in these 
instances where the chances for recovery are initially less than half? It 
is said that the law of torts does not aim to punish the wrongdoer, but 
merely to compensate the injured party; but this cannot support de- 
cisions which, in effect, penalize the complainant because of the coinci- 
dental concurrence of an innocent substantial cause with the defendant’s 

°* 122 Conn. 136, 142. 

“If the chain of causation of the damage, when traced from the beginning to the end, 
includes an act or omission which, even though wrongful or negligent, is or becomes of no 
consequence in thé results, or so trivial as to be a mere incident of the operating cause, it 
is not such a factor as will impose liability for those results.” (P. 142.) 

°° 3 Silv. Supp. Ct. 358, 25 N.Y.S.R. 382, 6 N. Y. Supp. 242 (1889). 

°° Tbhid., p. 244 in N. Y. Supp. 

°7 244 Ill. App. 320 (1927). 

°° 39 Ill. App. 53 (1890). 

°° Tbid., p. 59. 

‘’ 126 Ore. 160, 269 Pac. 210, §9 A.L.R. 875 (1928). 

7! Here defendant, in negligent disregard of accepted medical practice in his locality, 
failed to use an ophthalmoscope, or take an X-ray picture, to ascertain the presence of a 
small steel sliver in plaintiff’s eye. Plaintiff subsequently lost his eye. Testimony was con- 
flicting, with experts for the defendant testifying that plaintiff would have certainly lost 


his eye at all events. However, defendant himself testified that there was a possibility that 
the eye might have been saved. 
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negligent tort, and simultaneously permit the actor to go scot free. The 
other argument against permitting a plaintiff to profit by a full recovery 
from the wrongdoer is valid, but ought not be conclusive. Nor should 
the formal contention that, the burden of proof being on the complainant, 
he fails to make out his case in these situations, prevail over the obvious 
equities of the case. Drawing, at last, our analogy to the previously 
considered cases of harmful consequences occasioned by multiple causa- 
tion, it would seem not altogether infeasible to apply the suggested pro- 
cedure of separating damage, and on this basis to assess the negligent 
defendant, who by his tort has deprived plaintiff of an opportunity, albeit 
it may be a meager one, to recover from an injury not originally inflicted 
by the defendant, such sums as represent his proportionate contribution 
to plaintiff’s injury. That is, assuming the measure of defendant’s lia- 
bility to be represented by the unknown X, then, as the prospects of 
recovery are to one-hundred, so will X be to the total of the damages 
suffered by plaintiff. On this basis of computation defendant would not 
be punished, for he would be paying no more than his tort cost plaintiff ; 
and plaintiff would not be unduly enriched, since his compensation would 
be solely gauged with respect to the reasonable worth of his expectancy 
of recovery under normal circumstances. 
Rosert H. Jones 


PARTNERSHIP 


DissoLUTION AND AssUMPTION OF Desrs— EFFECT UPON 
RiGHts oF CREDITORS 


A dissolution agreement was drawn up by Benjamin and David 
Leiken, partners, operating as the Mansfield Beautician’s Supply Co., 
wherein David Leikin agreed, for a consideration, to take over the assets 
and assume the obligations of said partnership. The continuing partner 
operated under the firm name for a five-month period, at the end of 
which time he was adjudged a bankrupt in a proceeding brought by his 
creditors. The State of Ohio filed a claim with the referee for sales tax 
claimed to be due the state, under the authority of Ohio G.C. 5546-ga. 
Part of said tax accrued prior to the dissolution of the partnership and the 
remainder subsequent thereto. The trustee contended that if any assess- 
ment at all could be made only that part which accrued subsequent to the 
dissolution was a provable claim against the bankrupt, and that in any 
case the state was not entitled to priority over general creditors, because 
the sum due the state was not a tax but a debt. The District Court for 
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the Northern District of Ohio, Eastern Division, affirmed the finding of 
the referee and allowed the entire claim as a preferred one under 
sec. 64-b, subsection 6 of the Bankruptcy Act. Jn re Leikin, (U.S.D.C., 
N.D. Ohio, E.D.), unreported (1938). 

The trustee contended further that the claim should not be allowed 
because of the doctrine of marshalling assets. In brief, the doctrine may 
be stated as follows: The partnership creditors shall in the first instance 
be satisfied from the partnership estate, and separate or private creditors 
of the individual partners from the separate and private estate of the 
partners with whom they have made private and individual contracts; 
and the private and individual property of the partners shall not be 
applied in extinguishment of the firm debts, until the separate and indi- 
vidual creditors of the respective partners shall be paid, so that neither 
class of creditors shall be allowed to trespass on the fund belonging to 
each other, until the claims of that other shall have been satisfied. Rodg- 
ers v. Meranda, et al., 7 Ohio St. 179 (1857); Brock, et al. v. Bate- 
man, et al., 25 Ohio St. 609 (1874). The Bankruptcy Act recognizes 
the doctrine. 11 (11 U.S.C.A.,, etc.) U.S.C.A. sec. 23(f). 

An acknowledged exception to the rule is where there are not two 
funds to be administered. Rodgers v. Meranda, supra; Grosvenor v. 
Austin, 6 Ohio 103, 25 Am. Dec. 743 (1833). In such case under 
the Bankruptcy Law of 1867, the partnership and individual creditors 
shared pari passu in the individual bankrupt’s estate. Im re Lloyd, 22 
Fed. 88, 15 Fed. Cas. 717 (1884); In re West, 39 Fed. 203 (1889). 
Since the Bankruptcy Act of 1898, and recognition therein of the part- 
nership as an entity, the exception does not prevail. Tumlin v. Bryan, 
165 Fed. 166, 91 C.C.A. 200, 21 L.R.A. (N.S.) 960 (1908); 
Farmers’ & M. Nt. Bank v. Ridge Ave. Bank, 240 U.S. 498, 60 
L. Ed. 767, 36 S. Ct. 461, L.R.A. 1917A, 135, 36 Am. Bankr. Rep. 
728 (1916). But it has been held that the doctrine does not apply 
where an individual trades under a firm name and no partnership in 
fact exists. Mayes v. Palmer, 208 Fed. 97, 125 C.C.A. 325, 31 A.B.R. 
225 (1913); Johnson v. Williams, 111 Va. 95, 68 S.E. 410, 31 
L.R.A. (N.S.) 406, Ann. Cas. 1912A 47 (1910); Bixler v. Kresge, 
169 Pa. 405, 32 Atl. 414, 47 Am. St. Rep. 920 (1879); Himmel- 
reich v. Shaffer, 182 Pa. 201, 37 Atl. 1007, 61 Am. St. Rep. 698 
(1897). The court in the principal case held that the doctrine was in- 
inapplicable. 

Where all the assets are transferred to one partner in consideration 
of his promise to pay the liabilities, the validity of the transaction turns 
upon the law of fraudulent conveyances. If no intent to hinder, delay, 
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or defraud creditors appears, the creditors can not impeach the trans- 
action, Stringer v. Stevenson, 240 Fed. 892, 153 C.C.A. 578 (1917); 
In re Collier, et al., Fed. Cas. 3002 (1874); Pendleton v. Foley, 21 
Ohio App. 118, 4 Ohio L. Abs. 36 (1925); Tom, et al. v. First Nat. 
Bank of Midland, (Tex.), 104 S.W. (2d) 130 (1937); and the assets 
become the individual property of the assuming partner. Jn re Long, 
Fed. Cas. 8476, 9 N.B.N.R. 373 (D.C. N.Y. 1874); In re Lehigh 
Lumber Co., et al., 101 Fed. 216, 4 A.B.R. 221, 2 N.B.N. Rep. 512 
(1900); 6 Remington on Bankruptcy, sec. 2902; In re Frazer, et al., 
221 Fed. 83, 34 A.B.R. 467 (D.C. N.Y. 1915); In re Hull, 224 
Fed. 796, 34 A.B.R. 447 (1915). Even though such agreements are 
entirely valid as between the partners themselves, they do not bind the 
firm creditors unless they consent thereto. No act of the partners alone 
can modify their liability on firm contracts. Rawson v. Taylor, 30 Ohio 
St. 389, 27 Am. Rep. 464 (1876). The Uniform Partnership Act is 
to the same effect: sec. 36 (1): “The dissolution of the partnership 
does not of itself discharge the existing liability of any partner * * *.” 

Several different theories have been employed in construing the effect 
of such dissolution agreements. England and several of the states have 
held that such an agreement creates the relation of principal and surety 
between the partners—the partner assuming the debts being the prin- 
cipal, and the other the surety—and creditors who have notice of this 
arrangement have been bound to respect the rights of the surety as in 
other cases of suretyship. Rouse v. Bradford Banking Co., [1894] A.C. 
586; Lindley on Partnership (10th ed.) 301; Nelson v. Century 
Indemnity Co., 65 Fed. (2d) 765 (1933); Dean v. Collins, 15 N. D. 
535, 125 Am. St. Rep. 610, 108 N.W. 242, 11 Ann. Cas. 1027, 9 
L.R.A. (N.S.) 49 and note (1906); Stanley & Gravitt v. Roberts 
Bros., 31 Ga. App. 746, 121 S.E. 878 (1924); Drake v. Hodgson, 
et al., 118 Misc. 503, 194 N.Y. Supp. 874 (1922); Tulis v. Folmar, 
145 Ala. 176, 39 So. 913, 117 Am. St. Rep. 31 (1906). 

On the other hand many courts deny that partners may, by any 
agreement between themselves, alter the relation in which they stood 
when the obligation was incurred, or impose upon the creditor any 
limitations or obligations which were not an incident to the original 
relation. McAreavy v. Magirl, 123 Iowa 605, 99 N.W. 193 (1904); 
Norman, et al. vy. Jackson Fertilizer Co., 79 Miss. 747, 31 So. 419 
(1901); Grotte v. Weil & Co., 62 Neb. 478, 87 N.W. 173 (1901); 
Abernathy Rigby Co. v. McDougle, Cameron & Webster Co., 187 
8.W. 503 (1916). 

The Ohio cases have expressed both views. Some hold that the 











394 LAW JOURNAL — JUNE, 1938 


creditor is bound to recognize the suretyship relation. Paul, Dempsey & 
Paul v. Ellison, 1 Ohio Dec. Rep. 67, 1 W.L.Gaz. 452 (1844); 
Little v. Quinn & Co., 1 Cin. S. Ct. Rep. 379, 13 Ohio Dec. Rep. 
609 (1871). However, the better considered Ohio cases hold that 
mere notice does not reuire a firm creditor to recognize the surety 
relation. Rawson v. Taylor, supra; Butler v. Birkey, 13 Ohio St. 514 
(1862). The Uniform Partnership Act adopts the view -hat the obli- 
gation of the retiring partner is discharged by the creditor’s consenting 
to a material alteration, provided he knows of the assumption agreement. 
U.P.A. sec. 36 (3). In effect, this binds the creditor to recognize the 
suretyship relation. 

All however agree that, if the creditor consents thereto, he accedes 
to a conversion of the joint obligation into a suretyship. It has been held 
that bringing an action is sufficient acceptance, Muller Lumber Co. v. 
McCaffrey, 141 Iowa 730, 118 N.W. 903 (1909), and acquiesence 
may be after the continuing partner or firm becomes bankrupt. Regester 
v. Dodge, 6 Fed. 6 (1881). The creditor may pursue his remedy 
against his debtor. Carpenter v. Park, 19 Cal. App. (2d) 567, 66 P 
(2d) 224 (1937). The trustee, as representative of the principal, can 
not insist, in the principal case, that the creditor, the state, first seek 
recourse against the surety. 

As a second theory, the rights and duties of a firm creditor may be 
so changed by the assumption as to create not a surety relation, but a 
novation with the new obligation of the assuming partner substituted 
for the former joint obligation. In re Lehigh Lumber Co., et al., supra. 
To constitute a novation, a creditor must have expressly or impliedly 
consented to the discharge of the retiring partner and accepted the prom- 
ise of the assuming debtor. Andres v. Morgan, 62 Ohio St. 236, 56 
N.E. 875, 78 Am. St. Rep. 712 (1900); Peters v. Kanzenback, 175 
Wis. 602, 185 N.W. 197 (1922); Reclamation Co. v. Western 
Brokerage &F Supply Co., et al.. 57 S.W. (2d) 274 (Tex. 1932); 
Schloss Bros. & Co. v. Bennett, et al., 260 N. Y. 243, 183 N.E. 376 
(1932); City. Nat. Bank of Huron, S. D., et al. v. Fuller, 52 Fed. 
(2d) 870 (1931). If consent is found, a genuine novation takes place, 
and instead of assuming the position of surety, the retiring partner is 
completely released. Chase v. Brundage, 58 Ohio St. 517, 51 N.E. 31 
(1898); First Nat. Bank v. Green, 40 Ohio St. 431 (1884). The 
consent need not be express or formal. It may be inferred from words 
or conduct reasonably justifying the conclusion that he has released the 
retiring partner and accepted the continuing one in his stead. It is a ques- 
tion of fact for the jury. First Nat. Bank v. Green, supra; Walstrom v. 
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Hopkins, 103 Pa. 118 (1883); Bowyer v. Knapp & Martin, 15 
W. Va. 277 (1879); Nightingale v. Chafee, 11 R.I. 609, 23 Am. 
Rep. 531 (1877). “And by the great weight of authority, the release 
of the original debtor may be subsequent to the agreement.” L.R.A. 
1918B, 113, and cases cited. 

It has been held that the mere institution of an action by the 
creditor against the new debtor is not sufficient to establish his consent 
to the novation and the intent to discharge the original debtor. Leckie v. 
Bennett, 160 Mo. App. 145, 141 S.W. 706 (1911); Styron v. Bell, 
53 N. C. 222 (1860); North Western Mutual Life Ins. Co. v. Eddle- 
man, 247 Ky. 116, 56 S.W. (2d) 561 (1932), unless a demand of 
payment preceded the institution of the suit. Leckie v. Bennett, supra; 
Wood v. Moriaty, 15 R. I. 518, 9 Atl. 427 (1887); Tysen v. Somer- 
ville, 35 Fla. 219, 17 So. 567 (1895). But other authorities hold that 
the bringing of such an action is a sufficient assent to the agreement. 
Rawle v. Skipworth, 19 La. 207 (1841); Dunn v. Clinchfield Ry., 
19 Fed. (2d) 810, aff'd, 40 Fed. (2d) 586 (1927). 

It has also been held that if the assuming partner becomes insolvent, 
and the creditor proves his claim against his separate estate, as in the 
principal case, he thereby elects to treat him as his sole debtor, and dis- 
charges the other partner. Bucklin v. Bucklin, 97 Mass. 256 (1887); 
Osborn v. Osborn, et al., 36 Md. 42 (1877); Baum, et al. v. Fryrear, 
85 Mo. 151 (1884). Upon the basis of the foregoing authorities, the 
court could reasonably have held that the State of Ohio novated the debt 
by filing its claim with the referee. 

As a third solution, the assumption agreement is occasionally con- 
strued as a promise to pay the debt of the promisee, and the firm creditor 
is permitted to sue the promisor under the third party beneficiary doc- 
trine. North Western Mutual Life Ins. Co. v. Eddleman, supra. This 
promise runs to the promisee, whereas in the case of a novation the 
promise runs directly to the creditor. The general rule is that, even 
though acceptance is to be deemed necessary, the bringing of an action 
by a third person is sufficient. McCoy v. McCoy, 32 Ind. App. 38, 
69 N.E. 193, 102 A.L.R. 223; Peterson v. Chicago, etc. R. R., 119 
Wis. 197, 96 N.W. 532, 100 Am. St. Rep. 879 (1903); Srmith v. 
Pfluger, 126 Wis. 253, 105 N.W. 476, 110 Am. St. Rep. g11, 2 
L.R.A. (N.S.) 783 (1905); Reclamation Co. v. Western Brokerage 
& Supply Co., et al., supra. 

The assuming partner, therefore, became severally liable on the new 
promise, and the creditor as beneficiary may hold him thereon. Jn re 
Downing, Fed. Cas. 4044 (1870). The creditor need not be desig- 
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nated. Bessemer Savings Bank v. Rosenbaum Grocery Co., 137 Ala. 
530, 34 So. 609 (1902). See annotation 71 Am. St. Rep. 176. 

Ohio has recognized contracts for the benefit of third persons, 
Thompson v. Thompson, 4 Ohio St. 333 (1854); Emmitt v. Brophy, 
42 Ohio St. 82 (1884), but they have not done so as yet in cases 
involving assumption of partnership debts. This argument was advanced 
in the principal case, and it could have reasonably been the basis of the 
decision had the court seen fit to so use it. 

It was essential for the State of Ohio to evade the doctrine of 
marshalling assets in order to share with the individual bankrupt’s cred- 
itors, and to prove the entire claim against the assuming partner’s estate. 
The evasion could have been accomplished on any one of the three 
aforementioned theories; that is, upon the theory that the retiring partner 
became a surety, on the theory that the retiring partner was discharged 
by reason of a novation, or on the theory that the state became a third 
party beneficiary by reason of the assumption agreement. 

MarGaRETTA BEYNON 


PRIVACY 


Tue Ricut or Privacy 


Maxine Martin, an actress, sued the F.I.Y. Theatre Company for 
damages on two causes of action: (1) “Violation or breach of the right 
of privacy;” (2) Libel. She alleged that her picture was, without her 
permission, displayed by defendant in front of a burlesque house along 
with other pictures of “lewd and nude burlesque actresses”; that she 
was not under contract to defendant and did not intend to appear in his 
or any other burlesque theatre. She further alleged that the reputation 
of burlesque shows is of a low type both in her profession and in the 
public mind, and that such unauthorized display of her picture injured 
her in her profession. ‘The Common Pleas Court of Cuyahoga County 
sustained a demurrer to the first cause of action, without disposing of 
the second cause, taking it for granted that plaintiff might proceed with 
her action for libel." In sustaining the demurrer, the court, speaking 
through Judge Merrick, decided, in the absence of any authority in 
Ohio, that privacy was a personal and not a property right, and that “it 
does not exist under any theory where the person has become prominent, 
notorious or well-known so that by his very vocation or conduct he has 
dedicated his life to some continued contact with the public and thereby 


* Maxine Martin v. F.1.Y. Theatre Co., 10 Ohio O. 338 (1938) 
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has waived his right to privacy. There can be no privacy in that which 
is thereby public.””” 

The right of privacy as a right upon which an action may be based 
is a new one, having first been asserted in 1890,° and a violation thereof 
first redressed by a court of last resort in 1905.* In that short period of 
time, however, the subject has had a vast and varied treatment by law 
review writers and a much less vast but equally varied treatment by the 
courts. Since the principal case is one of first impression in Ohio, per- 
haps a brief history of the right of privacy is justified. 

As stated above, the right as such was not given expression until 
near the end of the last century. No mention of it is made by any of 
the great commentators on the Common Law. In 1890, however, 
Samuel D. Warren and Louis D. Brandeis, writing for the Harvard 
Law Review, very cleverly and convincingly advanced the idea that a 
person’s right to be let alone, to live as he pleases, free from unwarranted 
publicity, is a separate and distinct legal right based on a right of property 
in its widest sense, “including all possession, including all rights and 
privileges, and hence embracing the right to an inviolate personality.””° 
This provoked an almost immediate response from Mr. Herbert Spencer 
Hadley in the Northwestern Review, who with equal fervor and plausi- 
bility denounced any such right.° Since that time the battle between the 
commentators has continued to wage, each new case calling for a new 
divergence of opinion, with equally eminent authorities lined up on each 
side of the controversy. To attempt to review these many comments 
in this connection would be not only an arduous task but a futile one. 
Suffice it to say that there is a clear conflict of opinion as to the existence 
of the right either as one cognizable at law or in the courts of equity. 

Prior to the first recognition of the right of privacy in the terms of 
any decision, the decisions in the cases which might be said to have 
involved this right were not decided on that basis but were based on a 
right of property, or on a breach of an implied contract or trust.’ How- 

? Id., p. 341. 

® 4 Harv. L. Rev. 193 (1890). 

* Pavesich v. New England Mut. L. Ins. Co., 122 Ga. 190, 50 S.E. 68, 106 Am. St. 
Rep. 104, 2 Ann. Cas. 561, 69 L.R.A. 101 (1905). 

®° 4 Harv. L. Rev. 193, 211 (1890). 

® 3 N.W. Law Rev. 1 (1895). 

7 Abernethy v. Hutchinson, 3 L.J.Ch. 209 (1825) surgeon restrained publication of 
notes taken from unpublished lectures at a hospital; Prince Albert v. Strange, 1 McN. & 
G. 25 (1849) Lord Cottenham, in granting an injunction against reproduction and 
description of etchings, recognized a right of property, but assumed that the possession of 
the etchings by the defendant had “its foundation in a breach of trust, confidence, or con- 
tract”; Tuck v. Priester, 19 Q.B.D. 629 (1887) injunction and damages for breach of 
contract granted against photographer who being employed by plaintiff to make a certain 
number of prints made some for his own use and sold them; Pollard v. Photographic Co., 


40 Ch. Div. 345 (1888) photographer who had taken lady’s picture restrained from 
exhibiting it on ground of beach of implied contract. 
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ever, as society develops and its ramifications become more complex, it 
becomes increasingly difficult to work out the protection of a person’s 
rights along the lines that have been recognized and applied in genera- 
tions past. With the advent of instantaneous photography, and more 
particularly with the introduction of the “candid camera” mania, it is 
hard to see how any protection from over-zealous addicts of the art can 
be afforded by means of any theory of contract.* If such protection is 
to be afforded, it is not difficult to conclude that “‘the rights, so protected, 
whatever their exact nature, are not rights arising from contract or from 
special trust, but are rights as against the world; and * * * the prin- 
ciple phich has been applied to protect these rights is in reality not the 
principle of private property, unless that word be used in an extended 
and unusual sense. The principle which protects personal writings and 
any other productions of the intellect or of the emotions, is the right to 
privacy, and the law has no new principle to formulate when it extends 
this protection to the personal appearance, sayings, acts, and to personal 
relation, domestice or otherwise.’”® 

The fact that the right protected is that of privacy instead of contract 
is shown in an unreported case in the Supreme Court of New York.” 
In that case, the plaintiff, an actress, while playing in the Broadway 
Theatre, in a rdle which required her appearance in tights, was, by 
means of a flash light, photographed surreptitiously, and without her con- 
sent, from one of the boxes of the theatre. Although there was no oppo- 
sition to the preliminary injunction being made permanent, the court 

* “This process of implying a term in a contract, or of implying a trust (particularly 
where the contract is written, and where there is no established usage or custom), is 
nothing more nor less than a judicial declaration that public morality, private justice, and 
general convenience demand the recognition of such a rule, and that the publication under 
similar circumstances would be considered an intolerable abuse. So long as these circum- 
stances happen to present a contract upon which such a term can be engrafted by the 
judicial mind, or to supply relations upon which a trust or confidence can be erected, there 
may be no objection to working out the desired protection through the doctrines of contract 
or of trust. But the court can hardly stop there. The narrower doctrine may have satisfied 
the demands of society at a time when the abuse to be guarded against could rarely have 
arisen without, violating a contract of a special confidence; but now that modern devices 
afford abundant opportunities for the perpetration of such wrongs without any participation 
by the injured party, the protection granted by the law must be placed upon a broader 
foundation. While, for instance, the state of the photographic art was such that one’s 
person could seldom be taken without his consciously ‘sitting’ for the purpose, the law of 
contract or of trust might afford the prudent man sufficient safeguards against the improper 
circulation of his portrait; but since the latest advances in photographic art have rendered 
it possible to take pictures surreptitiously, the doctrine of contract and of trust are inade- 
quate to support the required protection, and the law of tort must be resorted to. ‘The 
right of property in its widest sense, including all possession, including all rights and 
privileges, and hence embracing the right to an inviolate personality, affords alone that 
broad basis upon which the protection which the individual demands can be rested.” 
Warren and Brandeis, in 4 Harv. L. Rev. 193, at p. 210. 


” Id., p. 213. 
2° Manola v. Stevens (1890). 
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issued one to restrain any use being made of the picture so taken.** The 
only implication of a contract that could be made here is one between 
the manager or owner of the Broadway Theatre and the patron, who, 
upon being granted admission, impliedly agreed not to take any pictures. 
Even so, what right would an entertainer have to sue on that implied 
contract, unless it could be said that such implied contract arose in her 
favor, that she was a third party beneficiary? Such an idea seems to the 
writer to be an unconscionable stretch of our theory of contract. It 
seems more plausible to assume that the right which the court was pro- 
tecting was the plaintiff’s right of privacy, notwithstanding the fact that 
she was an actress, a public character who had dedicated her life to 
some continued contract with the public. 

The law concerning the right of privacy has had an interesting 
development in the state of New York in both law and equity. In 1892, 
the relatives of a deceased person used the right of privacy as a basis for 
seeking an injunction against the erection of a statue of their deceased 
ancestor.’* The court granted the injunction on the ground that no 
stranger had the right to invade the privacy which attaches to a person 
when living or to her memory when dead. The court said that if a 
living person were remediless and powerless to prevent the erection of 
such a statue “it would certainly be a blot upon our boasted system of 
jurisprudence that the courts were powerless to prevent the unwarranted 
doing of things by persons who are mere volunteers, which would wound 
in the most cruel manner the feelings of many a sensitive nature.”** 
In the trial court no attempt was made to rely on any ancient branch 
of the law; the court flatly stated that the act was an unauthorized one 
which had caused, and which would continue to cause, damage.’* The 
right, however, was not upheld by the Court of Appeals.’* But the 
judge of the appellate court was careful to say that the decision was not 
to be interpreted as a denial of the existence of the right of privacy, but 
placed the decision upon the ground that no “sane and reasonable per- 
son” could have shrunk from the anticipation of such publicity after her 
death, even though it might have proved embarrassing during her life- 
time. The case, therefore, would seem to turn on a denial of jurisdiction 
rather than of right. 


Case of Manola v. Stevens, cited and discussed in Schuyler v. Curtis, 15 N. Y. 
Supp. 787, 789. 

1? Schuyler v. Curtis, 64 Hun. 594 (1892). 

18 7d., p. §96. 

1* Schuyler v. Curtis, 27 Abb. N.C. 387 (1891); Schuyler v. Curtis, 30 Abb. N.C. 
376 (1893). 

18 Schuyler v. Curtis, 147 N.Y. 434, 42 N.E. 22, 49 Am. St. Rep. 671, 31 L.R.A. 
286 (1895). 
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The right was again recognized in another lower court case in New 
York which theoretically is still the law since it has never been expressly 
repudiated.*® There, the plaintiff, an actor by profession, then engaged 
in the study of law, refused to give defendant publisher his permission 
to print his picture along with that of another well-known actor, accom- 
panied by an invitation to the readers to vote as to which was the more 
popular. In spite of the plaintiff’s refusal to consent, the defendant pub- 
lished the picture. In granting an injunction against such publication, the 
court made a statement which seems particularly applicable to the 
principal case: “He might be placed in competition with a person whose 
association might be peculiarly offensive as well as detrimental to him. 
Such a wrong is not without its remedy. No newspaper or institution, 
no matter how worthy, has the right to use the name or picture of any- 
one for such a purpose without his consent.”** It could hardly be denied 
that the association of pictures of a dramatic actress and a_ burlesque 
“artist” would be “peculiarly offensive as well as detrimental” to the 
dramatic actress. 

The right of privacy was, however, expressly repudiated by the 
Court of Appeals in New York, in a case which has become the leading 
case denying such a right.** The court held unequivocally that a per- 
son’s so-called right of privacy, grounded upon the claim that he has a 
right to go through life without having his picture published, whether 
favorably or otherwise, does not exist in the law and is unenforceable 
in equity. This decision was a reversal of the lower court which had 
held that there was an invasion of the right of privacy as well as of the 
right of property in the use of plaintiff’s picture.” The refusal of the 
New York Court of Appeals to acknowledge the existence of any right 
of privacy in the Roderson case led to the almost immediate enactment 
of legislation giving injunctive relief and damages to one whose “name, 
portrait or picture” is used for “advertising purposes” or for the “pur- 
poses of trade” without his consent, and making the publisher subject 
to a misdemeanor charge.”° The constitutionality of the statute was 
subsequently upheld.”* In a later case, the New York court makes the 
following significant statement in regard to this statute: “I think the 
object had in view by the legislature was to restrain a somewhat similar 

16 Marks v. Jaffa, 6 Misc. (N.Y.) 290 (1893). 

17 1d., pp. 291-292. 


18 Roberson v. Rochester Folding Box Co., 171 N.Y. 538, 64 N.E. 442, 89 Am. St. 
Rep. 828, 59 L.R.A. 478 (1902). 

19 Roberson v. Rochester Folding Box Co., 65 N.Y. Supp. 1109, 32 Misc. (N.Y.) 
344 (1900), affirmed in 71 N.Y. Supp. 876, 64 App. Div. 30 (1901). 

*°N.Y. Civil Rights Law, secs. 50, 51 (1903), amended (1921). 

21 Rhodes v. Sperry, 193 N.Y. 223, 85 N.E. 1097, 127 Am. St. Rep. 945, 34 L.RA. 
(N.S.) 1143 (1908); Binns v. Vitagraph Co. of America, 210 N.Y. 51, 103 N.E. 1108, 
Ann. Cas. 1915B, 1024, L.R.A. 1915C, 839 (1913). 
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occurrence to that described in the case of Roberson v. Rochester Fold- 
ing Box Co.’ So the legislature has seen fit to recognize a right which 
has been denied by the courts. But the courts which have denied any 
relief for breach of the right of privacy have almost uniformly said that 
the function of providing such relief is a legislative and not a judicial 
one.”* 

Nor are the New York courts alone in denying the right. Many 
others likewise deny its existence either in law** or in equity,”° the reason 
for denying the right in equity usually being based on the absence of a 
property right. There is, however, equally respectable authority which 
recognizes the right as one upon which a right to injunctive relief may 
be grounded,”® and as one the violation of which gives rise to a legal 
action for damages.*’ The court in the Pavesich case unanimously 
adopts the dissenting opinion of Judge Gray in the Roberson case and 
presents what seems to the writer to be the preferable view in regard 
to the right of privacy. There the plaintiff was allowed to maintain an 
action for breach of the right without proof of special damages, and 
without regard to property right, solely on the ground that the defendant 
had breached a right of privacy which was embraced within plaintiff’s 
absolute rights of personal liberty and security. To the writer, such a 
right seems no less worthy of protection than a lecturer’s right in his 
spoken words, or a writer’s right in ideas expressed in a letter. And 
when the right is recognized by courts as in the Pavesich case and by 
legislative enactment as in New York, there must be grounds for assert- 
ing the need for a recognition of the existence of the right, although as 
yet it is a more or less inarticulate concept. If the right exists, there 
should surely be a remedy for its violation.** 

Granting that such a right exists, and the court in the principal case 
does not deny its existence, the only question remaining is whether or 
not the right can be asserted in favor of an actress, whose life has been 
more or less completely devoted to the public. Since it is a right, it may, 
like any other right, be waived. It is generally conceded that such a 
waiver has been made in case of convicted criminals, artists, candidates 


22 Moser v. Press Publishing Co., 59 Misc. (N.Y.) 78, 82 109 N.Y. Supp 963 (1908). 

*8 Henry v. Cherry, 30 R.I. 13, 73 Atl. 97, 136 Am. St. Rep. 928, 18 Ann. Cas. 
1006, 24 L.R.A. (N.S.) 991 (1909); Hillman v. Star Pub. Co., 64 Wash. 691, 117 Pac. 
594, eee (N.S.) 595 (1911). 


°5 Atkinson v. Doherty, 121 Mich. 372, 80 N.W. 285, 80 Am. St. Rep. 507, 46 
L.R.A. 219 (1899). 

26 Ipzkovich v. Whitaker, 115 La. 479, 39 So. 499, 112 Am. St. Rep. 272, 1 L.R.A. 
(N.S.) 1147 (1905). 

*7 Pavesich v. New England Mut. L. Ins. Co., supra; Kunz v. Allen, 102 Kan. 883, 
172 Pac. §32 (1918); Munden v. Harris, 153 Mo. App. 652, 134 S.W. 1076 (1911). 

*8 For a detailed discussion redefining the right of privacy, see 70 U.S. Law Rev. 435. 
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for public office, and the like.*” The lives of such people are considered 
of public interest. It is on this basis that the court in the principal case 
denies the existence of the right in favor of the plaintiff. There is, how- 
ever, a restriction generally placed on the right of free publication of 
pictures and comments concerning public characters. The publication 
must be fair and reasonable.*° “The right of privacy may be waived 
either expressly or by implication * * * ; but a waiver authorizes an 
invasion of the right only to such an extent as is necessarily implied from 
the purpose for which the waiver is made.”** 

An actress may easily be said to have waived her right of privacy 
for some purposes. She is naturally interested in having her picture 
legitimately advertised; she wants the public to be interested in her, to 
patronize the theatres and the productions in which she is appearing. 
Her success, both financially and as an actress, depends on that patron- 
age. Were she under contract to the owner of the burlesque house to 
appear in his theatre, she could have no complaint to the posting of the 
picture, despite the fact that it was displayed with other pictures of “lewd 
and nude burlesque actresses.” Her contract would imply a waiver of 
any such complaint. But, in the absence of any contract, the publishing 
is an unauthorized invasion of the plaintiff’s right of privacy, an invasion 
outside the scope of her implied waiver and intended solely as a financial 
benefit to defendant. It could scarcely be said without putting the tongue 
in the cheek, that such an invasion is not injurious to one in the plaintiff’s 
position. One whose life has been devoted to the legitimate theatre can 
hardly expect to maintain a reputation along that line if her name is to 
be associated, by reason of an unauthorized act, with the burlesque 
boards. The fact that plaintiff has impliedly consented to the publication 
of her picture by one class, those with whom she is associated, does not 
authorize an invasion by another class with whom she has never had, 
and probably hopes never to have, any connection. Adopting this view, 
then, the court could have reached a more liberal, and, in the opinion 
of the writér, preferable decision. It must be recognized, however, that 
the ruling of the principal case is supported by respectable authority, and 
is justifiable in that light. But in the light of the contrary authority and 
the statutes recognizing the right of privacy, the court could well have 
followed this apparent trend and could have granted the plaintiff the 
relief prayed for. Perhaps, however, when the case comes up on appeal 
in the near future, the Court of Appeals may see fit to recognize the 
right in this case. James F. BELL, Jr. 

2° Pavesich v. New England Mut. L. Ins. Co., supra; Hodgeman v. Olsen, 86 Wash. 
615, 150 Pac. 1122, L.R.A. 1916A, 739. 


8° Pavesich v. New England Mut. L. Ins. Co., supra. 
1 7d., p. 191. 
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SALES 


IMPLIED WARRANTIES OF Goops SOLD IN SEALED PACKAGES — 
LIABILITY OF THE MANUFACTURER 


The purchaser’s remedies under an implied warranty of goods sold 
in sealed packages, a problem of increasing importance under modern 
mercantile methods, have again presented the difficulties of satisfactory 
solution in a recent case in Ohio. In that case, Nieman sued the Dow 
Drug Co., retailer, and the Frieder and Sons Co., wholesaler, for per- 
sonal injuries sustained as a result of the explosion of a firecracker con- 
cealed in one of four cigars sold in cellophane wrappers by the Dow 
Drug Co. to the plaintiff." The charge to the jury by the trial court 
authorized a verdict in favor of the plaintiff which might be based either 
on the theory of implied warranty or of negligence. Under this charge 
a verdict was rendered in favor of the plaintiff as against the retailer, but 
not against the wholesaler.* In affirming the lower court’s holding, the 
Court of Appeals for Hamilton County held that there was an implied 
warranty of merchantability imposed upon the dealer. 

The problems confronting the courts in these cases are twofold: 
first, the liability, if any, of the manufacturer; second, the liability, if 
any, of the dealer. Section 15 of the Uniform Sales Act’ contains pro- 
visions on implied warranties applicable to our immediate problem, which 
section, insofar as is material here, reads: “Subject to the provisions of 
this chapter and of any statute in that behalf, there is no implied war- 
ranty or condition as to the quality or fitness for any particular purpose 
of goods supplied under a contract to sell, or a sale, except as follows: 
(1) When the buyer expressly, or by implication, makes known to the 
seller the particular purpose for which the goods are required, and it 
appears that the buyer relies on the seller’s skill or judgment, whether 
he be the grower or manufacturer or not, there is an implied warranty 
that the goods shall be reasonably fit for such purpose. (2) When the 
goods are bought by description from a seller, who deals in goods of 
that description, whether he be the grower or manufacturer or not, there 
is an implied warranty that the goods shall be of merchantable quality.” 

The fact that the goods are in a sealed container does not appear to 
have added any complicating factors to actions by the consumer against 
the manufacturer. In sealed package cases, as in all other cases of implied 

1 Dow Drug Co. v. Nieman, 57 Ohio App. 190, 13 N.E. (2d) 130, 6 Ohio O. 77, 
21 Ohio L. Abs. 399 (1936). 

18 Since no form was returned by the jury as against the wholesaler, the court said it 


was to be inferred that they had found in favor of him. 
? Ohio G.C., sec. $395. 
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warranties, the privity doctrine still appears as the major point of conflict. 
Many cases, if not a numerical preponderance of the more recent ones, 
still refuse to overturn the early precedents which set up a rigid concept 
of privity of contract. These cases demand a direct connection between 
the manufacturer and consumer in order to hold the defendant on an 
cl pra ' ‘ 

implied warranty.* There is noticed, however, a gradual trend by a 
substantial number of courts to allow recovery by the consumer against 
the manufacturer with but a minimum of emphasis on privity of contract. 
This is accomplished either by admitting the necessity of privity and 
finding it by the application of one of several theories, or by recognizing 
that the doctrine is outmoded and repudiating it. The several theories by 
which privity is found in these cases are: (1) the theory of an agency 
established between the manufacturer and the dealer whereby the im- 
plied warranty arises in favor of the consumer and is traceable to the 
manufacturer;* (2) a concept of warranty as running with the chattel ;° 
(3) a theory of third party beneficiary.° This third view is set forth in 
Ohio by Judge Levine in Ward Baking Co. v. Trizzino,' saying, “In 
other words, this contract between the groceryman and the Ward Bak- 
ing Co. to all intents and purposes was a contract entered into for the 
benefit of a third party, to wit, the ultimate consumer. Whatever im- 
plied warranty arises in favor of the groceryman, who established the 
contractual relationship with the Baking Company, is for the benefit of 
the third party, namely, the ultimate consumer.” It is gratifying to 
observe that the concept of privity is being broadened to permit recovery 
in these cases even though there is no direct contractual relationship 
between the consumer and the manufacturer. Another line of authority 
is slowly developing to the effect that privity of contract is not essential 
to recovery by the consumer against the manufacturer. Still another 
group of cases has been decided on the basis of a recognition of the privity 
doctrine in this type of suit, but makes an exception to this rule in the 

* See Burkhart vy. Armour & Co., 115 Conn. 249, 161 Atl. 385 (1932); Pelletier v. 
Dupont, 124 Me. 269, 128 Atl. 186 (1925); Nehi Bottling Co. v. Thomas, 236 Ky. 684, 
33 S.W. (2d) 701 (1930); Crigger v. Coca Cola Co., 132 Tenn. 545, 179 S.W. 155 
(1915); Dothan Chero-Cola Co. v. Weeks, 16 Ala. App. 639, 80 So. 734 (1918); Chysky 
v. Drake Bros., 235 N.Y. 468, 139 N.E. 576, 27 A.L.R. 1533 (1923). 

* Hall Mfg. Co. v. Purcell, 199 Ky. 375, 251 S.W. 177 (1923); Timberland Lumber 
Co. v. Climax Mfg. Co., 61 Fed. (2d) 391 (1932). 

® Maxetti v. Armour & Co., 75 Wash. 622, 135 Pac. 633, 48 L.R.A. (N.S.) 213, 
Ann. Cas. 1915C, 140 (1913); Anderson v. Tyler, et al., 274 N.W. 48 (1937). 

° Coca-Cola Bottling Co. of Ft. Worth v. Smith, 97 S.W. (2d) 761 (Tex. Civ. App.) 
(1936), holding the fact that the third party beneficiary is not known at the time the 
contract arose is immaterial. He is one of a class which is sufficient, if the class is suffi- 
ciently described or designated (obviously the ultimate consumer here). 

* Ward Baking Co. v. Trizzino, 27 Ohio App. 475 (1928). 


* Brown Candy Co. v. Jensen, 119 Texas 447, 32 S.W. (2d) 227 (1930); Coca-Cola 
Bottling Works v. Simpson, 158 Miss. 390, 130 So. 479 (1930). 
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case of food sold in sealed packages.° The extreme to which courts have 
felt justified in going to allow the consumer to recover on the warranty 
is well illustrated by Madouros v. Kansas City Coca-Cola Co."° wherein 
the court recognizes the trend toward allowing recovery by the con- 
sumer and said, “Under conditions which now surround and apply to 
business of this nature it does not seem to the author that this case (sealed 
packaged goods) should be decided according to strict technical principles 
heretofore deemed necessary and which arose under entirely different 
conditions and circumstances. * * * If privity of contract is required, 
then under the situation and circumstances of modern merchandising 
in such matters, privity of contract exists in the consciousness and under- 
standing of all right thinking persons.” Rather than strain the concept 
of privity to a point where it is not privity of contract at all, it would 
appear wiser to repudiate the doctrine entirely and place the manufac- 
turer in a position as regards the consumer, in which the nature of the 
facts justly requires him to be placed. 


LIABILITY OF THE RETAIL DEALER 


Several complicating factors not present in the problem of manufac- 
turer liability are present in a consideration of the liability of the dealer 
on an implied warranty in cases of sealed packages. Here the goods are 
sealed before they reach the hands of the retail dealer, and are not opened 
until after they leave his hands. In this case the dealer, by inspection, 
cannot protect the consumer from injury, nor can he protect himself 
from suit. Herein it appears that the superior skill and judgment of the 
seller cannot be put to its proper use. Quaere, then, whether the retailer 
should be held to an implied warranty of fitness for a particular purpose, 
when such a warranty requires reliance by the buyer upon the seller’s 
skill and judgment. The cases are in great conflict on the point, many 
holding that by the very terms of the warranty, the dealer cannot be held 
liable.’ In Kirkland v. Great Atlantic and Pacific Tea Co.,” it is said 


® Madouros v. Kansas City Coca-Cola Bottling Co., 90 S.W. (2d) 445 (1936); 
Nock v. Coca-Cola Bottling Works of Pittsburgh, 102 Pa. Sup. Ct. 515, 156 Atl. 537 
(1931); Mazetti v. Armour & Co., 75 Wash. 622, 135 Pac. 633, 48 L.R.A. (N.S.) 213, 
Ann. Cas. 1915C, 140 (1913); Nemela v. Coca-Cola Bottling Co. of St. Louis, 104 S.W. 
(2d) 773 (1937), on a theory of implied contract between manufacturer and the unknown 
consumer; Davis v. Van Camp Packing Co., 189 Iowa 775, 176 N.W. 382, 17 A.L.R. 
649 (1920). 

2° 90 S.W. (2d) 445 (1936). 

1? Biglow v. Maine Central R.R. Co., 110 Me. 105, 85 Atl. 396, 43 L.R.A. (N.S.) 
627 (1912); Dothan Chero-Cola Bottling Co. v. Weeks, 16 Ala. App. 639, 80 So. 734 
(1918); Andrews & Son v. Harper, 137 Wash. 353, 242 Pac. 27 (1926), dairy food in 
original package; Walden v. Wheeler, 153 Ky. 181, 154 S.W. 1088, 44 L.R.A. (N.S.) 
597 (1913); Oindraux v. Maurice Mercantile Co., 37 Pac. (2d) 747 (1937), is based on 
a statute making one who sells provisions for domestic use, impliedly warrant they are 











406 LAW JOURNAL — JUNE, 1938 


that the retailer is not liable to the purchaser of goods in sealed packages 
(flour in this case) if the retailer buys from a reputable manufacturer 
and the goods are without imperfection discoverable “by the reasonable 
care of one skilled in dealing in and supplying goods to the public.” 
This seems to place a legal duty on the retailer to deal with reputable 
manufacturers and should impose a liability on him for a breach of that 
duty. Is it not this judgment in the choice of manufacturers which is 
relied upon by the buyer? If so, then the retailer should only be liable 
when he fails to comply with this duty.** 

Controversy has been raised on this point in Ohio as a result of a 
dictum paragraph in the syllabus in McMurray v. Vaughn’s Seed Store" 
to the effect that where the dealer sells an article in the original package 
as it comes from the manufacturer, and the customer buys it knowing 
there has been no inspection by the retailer, there is no implied warranty 
placed on the retailer, and the retailer is not liable for damages caused 
by any deleterious substance in such merchandise, of the presence of 
which he had no knowledge. That case was pleaded and decided on the 
basis of tort liability thus rendering the statements as to warranty obiter 
dictum. ‘This stood as the only authority on the subject of the retailer’s 
liability upon an implied warranty of goods in sealed containers in Ohio 
until 1934 when the case of Galjatowska v. Albrecht Co.*° was decided 
in the Court of Appeals for Summit County. In that case, the plaintiff 
sued a retail dealer for personal injuries sustained by her as a result of 
biting upon an iron bolt contained in a can of pork and beans. The 
court discussed the McMurray case*® and said, “A close scrutiny of that 
case, however, leads us to the conclusion that notwithstanding some 


sound and wholesome. Held: this statute does not apply to a retailer of goods in sealed 
packages where the seller had no means of knowing the condition of the contents by skill 
or investigation. Great Atlantic and Pacific Tea Co. v. Walker, 104 S.W. (2d) 627 
(1937); Race v. Krum, 222 N.Y. 410, 118 N.E. 853 (1910); Cook v. Darling, 160 
Mich. 475, 125 N.W. 411 (1910); Parks v. C. C. Yost Pie Co., 93 Kan. 334, 144 Pac. 
202, L.R.A. 1917F, 473 (1914); Pennington v. Cranberry Fuel Co., 117 W. Va. 680, 
186 S.E. 610 (1936); At Common-Law: Linker v. Quaker Oats Co., 11 Fed. Supp. 794 
(1935); Scruggins v. Jones, 207 Ky. 636, 269 S.W. 743 (1925); Trafton v. Davis, 
110 Me. 318, 86 Atl. 179 (1913); Kroger Grocery and Baking Co. v. Lewelling, 165 
Miss. 71, 145 So. 726 (1933). 

*® Kirland v. Great Atlantic and Pacific Tea Co., 233 Ala. 404, 171 So. 735 (1936). 

*® See 35 Ohio Jur. p. 879 (Sales); also see Waite, “Retail Responsibility and 
Judicial Law Making,” 34 Mich. L. Rev. 494 (1936); see also Burkhart v. Armour & 
Co., 115 Conn. 249, 161 Atl. 385 (1932); 90 A.L.R. 1260 (1934); Griffin v. James 
Butler Grocery Co., 108 N.J.L. 92, 156 Atl. 636 (1931); Giminez v. Great Atlantic & 
Pacific Tea Co., 265 N.Y. 390, 191 N.E. 27 (1934); Ward v. Great Atlantic and Pacific 
Tea Co., 231 Mass. 90, 120 N.E. 225 (1918); 5 A.L.R. 242 (1920); Cleary v. First. Nat. 
Stores, 196 N.E. 868 (1935); Haller v. Rudimann, 292 N.Y. Supp. 586, 249 App. Div. 
831 (1937), holding that the implied warranty includes the bottle in which the rubbing 
alcohol was contained. 

™ McMurray v. Vaughn’s Seed Store, 117 Ohio St. 236, 157 N.E. 567 (1927). 

18 Goljatowska v. Fred W. Albrecht Co., Inc., 17 Ohio L. Abs. 294 (1934). 

1° See note 14. 
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obiter dicta observations therein, it is not authority for the position taken 
by the defendant in error. So far as we are able to learn, the case here 
presented is one of first impression in the State of Ohio * * * ” The 
court then quoted from Justice Cardozo’s opinion in Ryan v. Progressive 
Grocery Stores, Inc.,"" and accepted that decision as the “more sound 
rule.” 

It is to be noticed that these two Ohio cases, as well as many other 
cases, place the liability of the retailer on the basis of a warranty of 
merchantability, and not on the warranty of fitness for a purpose.** It 
is then important to notice the differences in these two warranties and 
their applicability. The courts are not at all in agreement as to the true 
meaning of “merchantability” as used in this warranty. ‘The most that 
can be said is that it denotes some average as to quality and salability in 
the existing market. It is variously used to mean “medium quality,” “fair 
1° Tn the case 
of food for human consumption, a difference in these two warranties as 
to the quality factor is difficult to understand. It would seem that if food 
is not merchantable as food it is not fit for a particular purpose as food. 
Thus, inasmuch as the two requirements can be synonymous in food 


average quality,” and “fairly salable with defects known. 


cases, we have two possible ways to find dealer liability. Since one 
requires reliance on the seller’s judgment, which is difficult to find in 
cases of sealed packages, and the other apparently has no such limita- 
tion,”® it would seem plausible to find dealer liability on an implied war- 
ranty of merchantability in these cases, even though the court may feel 
that the warranty of fitness for a particular purpose is not applicable to 
sealed package cases. 

Another general approach to the problem is made through the cases 
involving the sale of food. Both under the common law and under the 
Uniform Sales Act, in cases of the sale of food for human consumption 
not in sealed containers, the courts are quite uniform in holding the 
retail dealer to an implied warranty of fitness for human consumption.”* 
When the food is sold in sealed containers this unanimity of decisions 
disappears and some courts feel constrained to relieve the retailer in this 

17 Ryan v. Progressive Grocery Stores, Inc., 255 N.Y. 388, 175 N.E. 105 (1931). 

** Young v. Great Atlantic and Pacific Tea Co., 15 Fed. Supp. 1018 (1936); Bor- 
cheix v. Willow Brook Dairy, 268 N.Y. 1, 196 N.E. 617 (1935); Dow Drug Co. v. 
Nieman, note 1 supra; Goljatowska vy. Albrecht Co., note 16 supra; Ryan v. Progressive 
Grocery Stores, note 17 supra; Aron v. Sills, 240 N.Y. 588, 148 N.E. 717 (1925). 

1” 2 Wis. L. Rev. 385 and cases cited there; 33 Col. L. Rev. 868; 1 Williston, Sales, 
sec. 235; Ward Baking Co. v. Trizzino, note 7 supra. 

°° Ryan v. Progressive Stores, note 17 supra; Aron vy. Sills, note 18 supra. 

1 Farrell vy. Manhattan Market Co., 198 Mass. 271, 84 N.E. 481, 15 Ann. Cas. 


1076, 126 Am. St. Rep. 436, 15 L.R.A. (N.S.) 884 (1908); Race v. Krum, note 11 
supra; Cook v. Darling, note 11 supra; Parks v. C. C. Yost Pie Co., note 11 supra. 
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case.”* Other courts refuse to make an exception where food in a sealed 
package is involved and continue to hold the dealer to this warranty.” 
It is not difficult to understand the incentive which the courts have to 
protect the consumer of food more readily than in other cases. It does, 
however, appear to be fair to say that interpretations given the common 
law and statutory warranties should be equally applicable in cases of 
other goods sold in sealed packages. The same problems of privity, 
reliance, lack of opportunity to inspect, and policy are involved in both 
instances. The necessity of protection is still present, whether the goods 
be in cellophane or not. Whether this necessary measure of protection 
is to be achieved by the warranty of fitness or of merchantability is of 
little consequence. The Sales Act does not deny such liability in sealed 
package cases. 

To hold the retailer to an implied warranty in these cases may 
appear to be forcing him into the position of an insurer, but inasmuch as 
he is adequately indemnified by the right to recover from the manufac- 
turer for his damages, or by permitting the manufacturer to be made a 
party defendant,” this is not a serious objection. 

We see, then, that the modern trend is to permit recovery from the 
manufacturer in cases of goods in sealed packages either by a broadened 
concept of privity of contract, or by repudiating the doctrine. It is 
important to note, however, that such a cause of action may not be prac- 
tical because of the location of the parties in different jurisdictions. Also 
noted as the modern trend is the allowing of recovery from the retailer, 
in a few instances on the warranty of fitness for a purpose, but more 
frequently on the warranty of merchantability. Not to allow recovery in 
these instances could result in the warranties in sealed package cases being 
completely unavailable as a basis of recovery by the consumer because of 
lack of privity. with the manufacturer, and a lack of reliance on the skill 
or judgment of the retailer. This is an anomalous situation to which no 
court could conscientiously lend its authority. 

ARTHUR W. MEIFERT 


*° Kroger Grocery Co. v. Lewelling, note 11 supra; Aronowitz v. F. W. Woolworth 
Co., 236 N.Y. Supp. 133, 134 Misc. 272 (1929); Julian v. Laubenberger, 38 N.Y. Supp. 
1052, 16 Misc. 646 (1856); Scruggins v. Jones, 207 Ky. 636, 269 S.W. 743 (1925). 

"3 Bowman v. Woodway Stores, 258 Ill. App. 307 (1930); Ward v. Great Atlantic 
and Pacific Tea Co., 231 Mass. 90, 120 N.E. 225, § A.L.R. 242 (1918); Griffin v. Butler 
Grocery Co., note 13 supra; Lieberman v. Sheffield Farms-Slawson-Deacker Co., 191 N.Y. 
Supp 593, 117 Misc. 531 (1921). 

** Dow Drug Co. v. Nieman, note 1 supra; Burkhart v. Armour & Co., note 13 
supra; Gauder v. Canton Provision Co., 130 Ohio St. 43, 24 Ohio L. Abs. 433 (1935). 
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TORTS 


AssUMPTION OF Risk 


The plaintiff was injured riding on an amusement device called the 
“Bug” operated by the defendant company. The device consists, 
broadly, of a train of six cars operated on a circular, undulating track, 
so constructed as to provide its patrons with a jerky, jolting ride. The 
plaintiff had ridden on the contrivance before, but testified that the jerk 
resulting in her injury, was more violent than she had previously experi- 
enced. In deciding the validity of a motion for directed verdict by the 
defendant, the Supreme Court of Ohio held that the evidence was suffi- 
cient to go to the jury. Durbin v. The Humphrey Co., 133 Ohio St. 
367 (1938). 

The majority of the court in rendering its opinion relied upon 
Hamden Lodge v. Ohio Fuel Gas Co., 127 Ohio St. 469, 189 N.E. 
246 (1934), wherein the “scintilla rule” of evidence was abrogated 
and the rule adhered to in the principal case, approved. The dissent 
concurred on this ground, but raised the question of liability because 
of the doctrine of the assumption of risk. 

In order to determine whether or not there has been an assumption 
of risk, it is necessary to consider the duty owed by the defendant. It 
can be laid down as a general rule, that an owner or proprietor of an 
» amusement device is not the insurer of his patrons’ safety. Carlin v. 
Smith, 148 Md. 524, 130 Atl. 340, 44 A.L.R. 193 (1925); Shellack 
v. Biers, 109 N.J.L. 61, 160 Atl. 404 (1932). Yet some few courts 
have gone to the full length of holding him to the same degree of care 
required of a common carrier. Brown v. Winnwood Amusement Co., 
225 Mo. App. 1180, 34 S.W. (2d) 149 (1931); Bibeau v. Fred W. 
Pearce Corp., 173 Minn. 331, 271 N.W. 374, 61 A.L.R. 1299 
(1928); Tenn. St. Fair Assn. v. Hattie Hartman, 134 Tenn. 159, 
183 S.W. 735 (1915). In Lausterer vy. Dorney Park Coaster Co., 
100 Pa. Sup. Ct. 33 (1930), it was said, “owners of an amusement 
appliance are not deemed common carriers, although under some circum- 
stances the degree of care required may be just as high.” But the great 
weight of authority supports the view that he is bound to exercise only 
the degree of care that would be expected of an ordinarily careful and 
prudent man under the circumstances. G. 4. Boeckling Co. v. Slattery, 
26 Ohio App. 261, 160 N.E. 99 (1927); Godfrey v. Conn. Co., 98 
Conn. 63, 118 Atl. 446 (1922); Shellack v. Biers, supra. 

The courts, in dealing with cases involving amusement devices, have 
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not infrequently ignored the question of voluntary assumption of risk, 
either because recovery was barred on the ground that there was no neg- 
ligence, Denver Park Amusement Co. v. Pflug, 2 Fed. (2d) 961 
(C.C.A. 8th, 1924); Fenner v. Atlantic Amusement Co., 84 N.J.L. 
691, 87 Atl. 344 (1913), or because of a failure to appreciate the doc- 
trine as applicable to a situation of this sort. Eldred v. United Amuse- 
ment Co., 137 Ore. 452, 2 Pac. (2d) 114 (1931). 

Where the doctrine has been considered, certain limitations have 
been established as affecting its use. It appears well established that there 
is no assumption of risk of dangers which, although inherent in the 
sport, are obscure and unobserved. Dahna v. Fun House Co., 204 Iowa 
922, 216 N.W. 262 (1927); Tantillo v. Goldstien Bros. Amusement 
Co., 248 N.Y. 286, 162 N.E. 82 (1928). 

In a like manner, the cases are in accord in refusing to allow the 
defense of assumption of risk where the injury resulted from the negli- 
gence of the operator or attendant. Connolly v. Palisades Realty Amuse- 
ment Co., 11 N.J. Misc. 841, 168 Atl. 419 (1933); Shankland v. 
Morris &§ Castle Shows, Inc., 4 La. App. 326 (1925); Hays v. Eldora 
Amusement Co., 51 Pa. Sup. Ct. 426 (1912). But aside from these 
exceptions, there is a line of cases wherein the plaintiff has been deprived 
of recovery because he assumed the risk which resulted in his injury. 
Leading case in the field, and that relied upon by the minority in the 
principal case, is Murphy v. Steeplechase Amusement Co., 250 N.Y. 
479, 166 N.E. 173 (1929), wherein Judge Cardozo expresses the 
opinion that “one who takes part in such a sport accepts the dangers that 
inhere in it so far as they are obvious and necessary, just as a fencer 
accepts the risk of a thrust by his antagonist, or a spectator at a ball game, 
the chance of contact with the ball.” The view, thus expressed, that 
the patron assumes the risk of those dangers which are inherent, obvious 
and necessary, is well supported. Myers v. Park Play, Inc., 35 Ohio App. 
336, 172 N.E. 394 (1929); Gardner v. G. Howard Mitchell, Inc., 
107 N.J.L. 311, 153 Atl. 607 (1931); Torian v. Parkview Amuse- 
ment Co., 331 Mo. 700, 56 S.W. (2d) 134 (1932); Sullivan v. 
Ridgeway Constr. Co., 236 Mass. 75, 127 N.E. 543 (1920); Pointer 
v. Mountain Ry. Constr. Co., 269 Mo. 104, 189 S.W. 805 (1916). 

It is interesting to note that in the case of Lumsden v. Thompson 
Scenic Ry. Co., 130 App. Div. (N.Y.) 209 (1909), the plaintiff, a 
passenger on a roller coaster, was held to have assumed the risk of being 
thrown from the car by its usual operation, whereas it has since been 
held on similar fact situation, that the plaintiff could recover under the 
doctrine of res ipsa loquitur. Bibeau v. Fred W. Pearce Corp., supra; 
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Brown v. Winnwood Amusement Co., supra; Ponticorvo v. Clark, 
95 Cal. App. 162, 272 Pac. 591 (1928). The divergence of these views 
is indicative of the attitude of the courts in different jurisdictions. Few 
courts have gone as far as did the court in the Lumsden case, yet some 
of the language in Murphy v. Steeplechase Amusement Co., supra, indi- 
cates that the same view exists in New York today. 

The contention of the minority in the principal case finds support in 
Myers v. Park Play, Inc., supra, which is the only Ohio case directly in 
point. The court in that case, applied the doctrine of assumption of risk 
with respect to an amusement device known as the “Dodgem,” a 
machine operated to some extent by the patron himself. That the doc- 
trine could be applied to the use of the “Dodgem” and not to the use 
of the “Bug,” is entirely conceivable. In fact, a parallel situation exists. 
in New Jersey where the court approved the doctrine as applicable in a 
case involving a “Dodgem,” Gardner v. G. Howard Mitchell, Inc., 
supra, but refused to recognize it in a case involving the “Virginia Reel,” 
a device similar to the one in the principal case. Schnoor v. Palisades 
Realty F Amusement Co., 112 N.J.L. 506, 172 Atl. 43 (1934). 
Reasoning thus, it may be that the majority opinion in the principal case 
can be reconciled with the Myers case. 

WILLIAM L. ANDERSON 


TORTS 


Guest STATUTE — Wuo Is a GuEst? 


The deceased was fatally injured while riding in a car owned and 
operated by the defendant. He was invited to get into the car for the 
sole purpose of pointing out to the driver the location of a house a short 
distance away. In an action for negligence brought by the plaintiff, as 
administrator of the estate of the deceased, the common pleas court 
submitted to the jury the question of whether the deceased was a guest. 
The court of appeals reversed the resulting judgment for the plaintiff 
on the ground that it was manifestly against the weight of the evidence, 
but refused to enter final judgment for the defendant. The Supreme 
Court affirmed this ruling and remanded the cause for a new trial, 
holding that the deceased was not a guest within the meaning of Ohio 
G. C. sec 6308-6, which reads as follows: “The owner, operator, or 
person responsible for the operation of a motor vehicle shall not be 
liable for loss or damage arising from injuries to or death of a guest 
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while being transported without payment therefor in or upon said motor 
vehicle, resulting from the operation thereof, unless such injuries or death 
are caused by the wilful or wanton misconduct of such operator, owner, 
or person responsible for the operation of said motor vehicle.” Dorn v. 
Village of North Olmsted, 133 Ohio St. 375 (1938). 

In accordance with the general weight of authority the Ohio courts 
have interpreted the guest statute with regard to the purpose of its 
origin and have refused to permit recovery for “ordinary negligence” 
when the person being transported merely furnished gasoline, Ernest v. 
Bellville, 53 Ohio App. 110, 4 N.E. (2nd) 286 (1936), or contrib- 
uted to a fund from which the driver received part of salary and expenses, 
Casper y. Higgins, 54 Ohio App. 21 (1937), in the absence of some 
contractual relation between the parties. There must be substantial 
consideration or compensation to avoid the application of the statute on 
the basis of carriage for hire. In event of mutual interest relationship, 
nothing short of definite and tangible mutual benefit will suffice. 3 O. 
S. L. J. 356-358 (1937). 

The justification for the decision in the principal case lies in the 
fact that the ride furnished by the defendant afforded the deceased no 
appreciable benefit, either in the way of transportation or entertainment, 
In view of this fact it is difficult to see how he could properly be called 
a guest, since that word connotes an element of hospitality or entertain- 
ment which was entirely lacking here. If the deceased never possessed 
the essential qualities of a guest it is unnecessary to look for a contractual 
relation which would justify removing the rider from the category of 
a guest. 

In applying the Connecticut statute, chapter 308 of Public Acts of 
1927, sec. 1, which provides that “no person transported by the owner 
or operator of a motor vehicle as his guest without payment for such 
transportation shall have a cause of action for damages against such 
owner or operator for injury, death or loss, in case of accident, unless 
such accident shall have been intentional on the part of said owner or 
operator or caused by his heedlessness or reckless disregard of the rights 
of others,” the New York court held as a matter of law that the plaintiff, 
who rode along for the purpose of guiding the driver to a dentist’s office, 
was a guest on the ground that there was no evidence sufficient to 
establish a contract between the parties by which the plaintiff was obli- 
gated to pay for his transportation. Master v. Horowitz, 262 N. Y. 
609, 188 N.E. 86, 85 A.L.R. 1182 (1932). But the Connecticut 
statute expressly provides, as also does Ohio’s, that the party be riding as 
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a guest. If it is true that a guest is the recipient of some type of benefit 
and that benefit is lacking in this situation, then the case is outside the 
scope of the statute and the lack of a contractual relation is immaterial. 
A contract involves mutuality and there can be no mutuality where all 
the benefit flows toward one party. 

In fact situations similar to that in the principal case, courts in Massa- 
chusetts, where a guest rule has developed by judicial decision, have 
reached the same conclusion as did the Ohio court. Lyttle v. Monto, 
248 Mass. 340, 142 N.E. 795 (1924); Jackson v. Queen, 257 Mass. 
515, 154 N.E. 78 (1926); Labatte v. Lavallee, 258 Mass. 527, 155 
N.E. 433 (1927). 

Cases such as Crawford v. Foster, 110 Cal. App. 81, 293 Pac. 841 
(1930); Wittrack v. Newcom, 277 N.W. 286 (Iowa, 1938); and 
Bookhart v. Greenlease Motors, 215 Iowa 8, 244 N.W. 721, 82 
A.L.R. 1359 (1932), concern parties receiving demonstration rides 
provided for prospective purchasers by automobile salesmen; they can 
be distinguished from the principal case in that there is some element of 
mutual benefit in each. 

What the result would have been had the deceased derived appre- 
ciable benefit from the ride is conjectural, although, in the absence of 
special circumstances, such consideration as directing the driver to the 
location of a certain house would hardly be sufficient to take the rider 
out of the guest category. 

Joun R. Younc 
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Hanpsook oF ANGLO-AMERICAN LecaL History. Max 
Radin. Hornbook Series, West Publishing Company, St. 
Paul, Minnesota. 1936 


In these days, when we are coming more and more to see exceptional 
merit in the so-called “functional approach” to the study of law, it is not 
difficult to hear the queries, Why should anyone study legal history? Is 
not the law of today the only vital and real law? Who cares about out- 
worn law and technicalities? Do we not suffer enough from the rough 
edges in our working institutional structure to spare ourselves the cares 
of the study of obsolete counterparts? 

William S. Holdsworth, eminent English historian, answers these 
questions by distinguishing between “mere antiquarianism” and “effective 
legal history.”* Quoting from the legal historian of an earlier year, 
Selden, Holdsworth urges that we avoid “the sterile part of antiquity.” 
In effective legal history, however, we have a record of the beginnings 
of principles, rules, and institutions which have stood the test of cen- 
turies and are in force today. To know legal history is to commune 
with the judicial patriarch; but to respect the communion too credulously 
leads to unintelligent anti-liberalism. A critical acceptance of tradition 
adds a fourth dimension, time, to the particularized concepts of the 
functional approach. Reforms arise not from absolute but from relative 
considerations—because one means is, or is expected to be, better than 
another in accomplishing jural ends. Tradition is the instrumentality 
for explaining away the present in the expectation of experiencing a 
richer future. 

The study of Anglo-American legal history is particularly important. 
Our law originated in England. Our language is English. Our ideology 
emergent from or coincidental with these common forces is constituted 
of fundamentally similar political and ethical standards. On points of 
similarity the legal and political institutions may improve from the study 
of common experience; on points of difference the trends of divergence 
may be traced to precipitate more clearly essential distinctions. 

The most recent American contribution to this field has been made 
by Max Radin. His Handbook of Anglo-American Legal History is a 
brief, lucid, and scholarly summary of the subject to date. 

Professor Radin says it is a common mistake to hold that the Com- 


* Holdsworth, William Searle, Some Lessons in Our Legal History, p. 6. 
414 
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mon Law (He capitalizes it rigorously) consists of Anglo-Saxon folk- 
ways carried into England from Germany and remolded by the course 
of events in England and America. This, unfortunately, was a: postu- 
late of Edward Coke, whose /nstitutes and Reports dominated the legal 
thinking from the seventeenth to the nineteenth century, when Black- 
stone published his Commentaries without correcting the myth. As a 
matter of fact, the Common Law grew casually and unobtrusively. 
Principles that are now part and parcel of it were originally simple 
expedients to accomplish an administrative end without the least purpose 
of displacing existing systems. —The Common Law is basically “‘admin- 
istrative law.” The task of administration deals essentially with prop- 
erty rights established by custom. The early royal administrators relied 
on legal principle in developing a routine for collecting the king’s dues. 
As their methods proliferated the “susbtantive law grew up ‘in the inter- 
stices of procedure.’ ”* This is the Common Law raison @étre. It is 
this same haphazard, informal development that has given the law its 
flexibility, yet principles (canonized) within this evolution have been ban- 
ners about which have rallied alternately or simultaneously the educated 
authoritarian in the highly civilized community and the pioneer whose 
chief right is personal liberty. 

When one mentions the Common Law he must also state the time 
of which he speaks, to define it. Latin, French, and Italian cultures 
were injected into it in the Norman Conquest. It does not appear that 
a single man at Runnymede and the signing of the Magna Carta in 
1215 was an Englishman. To be one was a sign of low social rank. 
It was not until 1400 that the king addressed Parliament in English. 
The language of the law was Law-French for two centuries more. 
Latin was the language of writs even after Law-French was abolished. 
The whole structure of feudalism with its complex obligations—fealty, 
subinfeudation, primogeniture, the “curtesy of England,” and even the 
cogwheel of the English administrative system, the Exchequer, had 
Continental equivalents. 

The spiritual and cultural light which set the Dark Ages to fading 
in the eleventh century was much the same on both sides of the English 
Channel. Roman Law was revived; Canon Law was reformed. How 
much of each has become our heritage no one can say definitely, since 
investigators of the Common Law have maintained an aloof ignorance 
of Roman and Canon Law. The expression in the English law of this 
influence is certainly substantial. 


* Radin, Anglo-American Legal History, p. 75, quoting from Henry Sumner Maine’s 
Early History of Institutions. 
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The Common Law began under Henry I with the establishment 
of the Exchequer in the twelfth century. Originally itinerant justices 
were sent out to render secure the position of the king in the feudal 
structure. The Exchequer grew to become a real court as well as an 
administrative agency. 

At the beginning of the thirteenth century came Magna Carta and 
near the end of he same century the statutes, “Quia Emptores” and 
“De Donis.”” The former statute abolished subinfeudation, and the lat- 
ter converted conditional gifts into a new estate, fee tail. These were 
radical modifigations of the feudal structure. “De Donis” in combina- 
tion with the rule of primogeniture created a “landed gentry” class in 
England which has played a major réle in economic history down to the 
present day ana which is even now simultaneously waving white flags at 
Fascism and its own labor class to maintain itself. America revolted 
against the fee tail as an emblem of aristocracy. Many states have 
expressly abolished it by statute; other have modified it beyond recog- 
nition. 

For a hundred and fifty years after John’s Great Charter became 
a part of the legal system the Common Law indulged in an adolescent 
introspection and self-appreciation. It had accumulated enough experi- 
ence recorded in the Year Books and early private reports to afford the 
basis for decision in novel cases. In fact by the time of commentator 
Littleton, 1450, lawyers had begun to urge the authority of decided 
cases as such. Even this early, crystallization in the elaborate legal pro- 
cedure gave cause for the supplementary jurisdiction of Chancery and 
the body of law which that court developed. 

In the seventeenth century, the Dutch Grotius, the French Descar- 
tes, and the English Bacon cast the dies for a new mode of research. 
They fathered scientific method expressed in a spirit of critical analysis 
of substantiated facts. A number of legal historians adopted the Baconian 
method—accurate statement with due restraint. “The engrossment of 
lawyers in practical questions made such researches seem mere anti- 
quarnianism, but their books are fundamental in the history of the law.” 
(Page 297). One must qualify the status of such inquiries, however, by 
the recollection that Edward Coke’s expositions of the Common Law 
were the standard authority until the publication of Blackstone’s Com- 
mentaries in 1761. Coke was an excellent lawyer, but an unreliable 
and unscrupulous historian. He was a strict constructionist, an opponent 
of Chancery, and against any substantial change in the Common Law. 

Probably the most important substantive development during the 
seventeenth and eighteenth centuries came from the ingrafting of the 
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Law Merchant. It remained for the impulse of the French Revolution 
to set in motion major changes in the English legal structure. “Rapid 
liquidation took place of most of the vestiges of feudal law and. feudal 
conditions. The penal law was radically changed, body execution in 
civil cases practically abolished and the courts completely reorganized. 
Property rights of married women were recognized and the commercial 
law summarized and restated in fragmentary codes. (Page 533). 

This reform was further inspired by the utilitarian philosophy of 
Jeremy Bentham as given political application by Samuel Romilly and 
Henry Brougham, legal reformers, efficient and tenacious. 

It must be remembered, however, that the influence of Bentham 
has always been less than that of John Austin (1790-1859), whose 
theory of law as a rigid logical structure has appealed to the legal tech- 
nicians to this day. 

It seems that in spite of these writers the study of legal theory and 
scientific history as a means of clarifying shifting legal concepts has been 
undertaken only within the last hundred years. In this regard Frederick 
William Maitland has dene epoch-making work in constitutional history. 
Studies of his kind have laid the basis for Holmes, Pound, and others in 
America and for many writers on similar or divergent theories in France, 
Germany, and Italy, as well as England. 

Reform in the last century in legal administration was particularly 
aided by Judge Blackburn, who, among others, put the commercial 
side of the Common Law in proper relation to mercantile practice. In 
Equity, Chancellors Jessel and Fry reinstated the humanitarian inci- 
dence of which the brilliant Lord Eldon had sought to deprive it. Dur- 
ing the last hundred years modernization of the law has been especially 
patent in domestic relations, real property, corporations, and procedure. 
In anticipating prospective trends of the Common Law, one can not but 
predict an assimilation to the Continental systems. Even now, the 
Common Law devices, trusts and estoppel, have general European 
acceptance. On the other hand, there seems to be some likelihood that 
Common Law countries will obliterate the many pseudo-distinctions 
between real and personal property that do not hold in countries on the 
Continent. 

Whatever Professor Radin’s book lacks in completeness may be 
justified on the grounds that it does catch trends and that in the course 
of the brief discussion of hundreds of legal concepts, of legal literature, 
and of the legal profession there is abundant reference to more exhaus- 
tive discussion of the point in question. It is a book especially for the 
student who by the pressure of circumstance can not look more than 
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briefly at the subject—one volume, major points presented in outline 
form, and succinctly elaborated. It is a reminder, in the author’s own 
words, “that this law [is] . . . more than the archeological museum 
it has often appeared to be and something less than a set of general 
rules abstracted from time, and space, and circumstance.” (Preface, 
page v). 

Lro STONE 


Law as Lisperator — Joseph C. Hutcheson, Jr. The Founda- 
tion Press, Chicago. 1937 


Law as Liberator consists of six lectures delivered by Judge Hutche- 
son before the University of Virginia Law School. They are written in 
oratorical style, and set forth in vigorous fashion the writer’s faith in the 
democratic form of government. 

The author deplores the prevalent attitude of indifference toward 
governmental problems. In contrast to the present period when the 
principles of democracy “have lost their dynamic power to stir,” he 
points to the confidence which writers of the 18th century had in democ- 
racy. “Men learn but to forget, to learn and forget again. Because they 
do it has been difficult, until recently, for some of us to feel, or even to 
sympathetically understand, the dynamic, the shattering force of the 
politico-legal ideas which in the 17th and 18th centuries, came to dom- 
inate the thinking and the life of a great part of the Western world.” 
Judge Hutcheson is more in sympathy with the writings of this era than 
with the developments of the present. He finds himself in accord with 
what he terms “the older value judgments” and views with alarm the 
modern trend toward a declining emphasis on moral and spiritual values 
and on political and civil liberty. He deplores the aims of the “social 
justice economists” who are attempting to remake the government into 
an institution designed to control the economic destiny of the nation. 
“They speak’ and act,” he writes, “as though but for them and their 
ideas, the world would be lost. But the really, the deeply wise, know 
better. They have always known that the good life, social as well as 
individual, is rooted deep in proven, though changing ideals.” 

Despite the advocacy of a program which is essentially reactionary, 
the author characterizes himself as a liberal. By training as well as by 
practice he is, he says, a balancer of interests. He recognizes the need 
for change and is confident that change will come if we simply have the 
patience to follow the methods of the common law. Through advances 
in judge-made law, through legislative enactments, and, on rare occa- 
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sions, through constitutional amendments there has been a continuous 
development in law to meet the need of ever changing social conditions 
and customs. 

This is in essence the substance of the book. It is the credo of one 
who believes that economic matters are for the most part self-regulating. 
At least the government should attempt only a minimum of control. 
There is also, the author appears to believe, an automatic regulator of 
political affairs arising from the fact that our government is one of “laws 
and not of men.” It is a system of checks and balances, of legislatures, 
executives, and courts which can be counted upon to provide protection 
to the welfare and liberty of the people. 

Despite the emphasis placed upon the function of law in the social 
order, one suspects that the author relies more upon the judge than upon 
the law as the source of justice. As he has explained elsewhere in his 
widely-read article on “the judicial hunch” the function of the judge is 
to cut through the maze of apparently contradictory precedents to reach 
the justice of the particular case. Law is the regulator of society, but it 
is meted out by men who will temper strict rules with decisions which 
show a feeling for the needs of occasion. By providing justice in each 
particular case there is maintained in motion continuous judicial legisla- 
tion appropriate to a changing social order. 

Craic STOCKDALE 


Pusiic Notice or Service sy Pustication in History, 
Law anp ProcepurE — James E. Pollard.* 1938 


This 40-page brochure is an urge to bigger and better legal advertis- 
ing in newspapers to be paid for at not less than regular commercial 
rates. If one were to infer from the title that the booklet contains 
instruction upon methods of preparing a public notice in proper legal 
form, he would be in error, for it is in no sense a text book. 

The author objects to the use of the term “legal advertising” on the 
grounds that the word “legal” may be defined as “something that is not 
illegal” and the word “advertising” may be defined as “the offering of 
goods for sale.” In the face of the fact, however, that “legal” also 
means “of or pertaining to the law” and that such publications always 
appear in the advertising columns and are paid for at advertising rates, 
one is inclined to the opinion that objection to the phrase “legal adver- 
tising” is based more upon personal preference than exact definition. 

The author prefers the term “public notice” for such publications 


* Professor of Journalism, Ohio State University. 
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and the reviewer concedes that this designation is best in that it is all- 
inclusive, covering alike all those notices required or authorized by law 
and those dictated by custom. A public notice is briefly defined as one 
that is published to notify a certain person or persons of an act or action, 
already taken or proposed to be taken, which may affect some private or 
public right. Not all public notices are official pronouncements. For 
example, they may be notices of stockholders’ meetings required by a 
corporation’s by-laws but not by statute. Or they may be notices of 
receivers to claimants, required neither by statute nor order of court, but 
dictated by good business practice and square dealing. 

The author traces the history of the giving of public notice from the 
Greek heralds and Roman criers who proclaimed the will of the king, 
summoned litigants and witnesses into court or invited the populace to 
games; through the early court newspapers of Rome, Peking, and Lon- 
don which disseminated royal decrees and other official actions; forward 
to the days when “to whom it may concern” announcements were 
tacked on church doors or posted in the public square and finally down 
to the present day. 

Here the author reaches his goal. He discards all other methods of 
public contact in favor of the newspaper. He dismisses the posting of a 
notice in a public place as wholly insufficient. The radio he casts aside 
as transient and intangible except in rare emergencies. Billboards and 
handbills, he says, have obvious physical limitations and service by tele- 
phone is not easily subject to proof. These criticisms have the virtue of 
being reasonable. 

That newspaper publishers are alive to the value to them of bigger 
and better public notices is revealed by the author who refers to a survey 
made by the National Editorial Association which showed that 250 
different kinds of public notices were in use in 24 states. Some were 
in general use and some were in frequent use but most of them were in 
common use in only a few states. 

Some states require annual (or even monthly) publication of finan- 
cial statements of cities and villages. Some even require publication of 
the proceedings of the meetings of city councils, township trustees, and 
school boards. Some require publication of assessments, many require 
publication of delinquent tax lists, and practically all states require notices 
of elections, sheriff’s sales, etc., * * * at the expense of the public 
treasury. 

The author criticizes public officials who, for economy or for a 
political reason, seek to avoid publication of notices required by law and 
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also laments the practice of some newspaper publishers who cut advertis- 
ing rates in order to take business away from a competitor. 

“There can be no question but that public notices from official 
sources constitute one of the chief financial props of the so-called country 
newspapers in America and this is also true to some extent of the smaller 
dailies,” says the author, “and if the publisher fails to use every legitimate 
means to develop the public notice as a source of revenue for his publica- 
tion he stamps himself as an indifferent business man.” 

On the ground that “there is a vital need for the fullest possible 
publicity in governmental affairs” the author urges publishers to insist, 
“even to the point of bringing legal action,” upon the publication in full 
of all mandatory public notices which are now summarized or may have 
fallen into disuse, and also to make united efforts to increase the number 
of public notices which must be published. 

The reader should recognize that the author speaks strictly from the 
journalist’s standpoint, and should also keep in mind the fact that the 
interest of the public in these notices may have a tendency to compel a 
modification of the writer’s statements. That is, approaching the prob- 
lem from the position of a member of the public, with a view to the 
particular types of public notices with which he is acquainted, guaere, 
what is the necessity for such a notice; how great is its effectiveness; 
how may it be clarified, if necessary; in short, what is its general value 
to the public? With these queries recurring to the mind as the article 
is perused, the discussion will be, it is believed, better appreciated and 
reconciled with individual opinions regarding the matter. 

Rosert H. Jones 


Rocer B. Taney, Jacksonian Jurist — Charles W. Smith, 
Jr. University of North Carolina Press, Chapel Hill. 1936 


Roger B. Taney is probably most widely known as the Chief Jus- 
tice of the United States Supreme Court, who gave the decision in the 
famous Dred Scott Case. It is unfortunate that he is known primarily 
for this. Bad as its reputation has been, even it was a masterpiece of 
judicial reasoning. Other decisions of his have been of more lasting 
importance. It is to bring out the real of Taney and to wipe the bad 
impression of the Dred Scott decision that Charles W. Smith has 
written this book. 

This is not a biography such as is generally written. It does not pro- 
ceed chronologically from birth to death of the central figure. Rather, 
Taney’s philosophy, character, and mental make-up are analyzed solely 
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from his various decisions. Where clarification is needed opinions of his 
contemporaries are cited. The vital statistics of Taney’s life are given 
in the space of a very few pages, in the first section of the book. These 
are told in a rather dry and uninteresting fashion. By his own statement, 
the author is trying to give a thorough discussion of Taney’s political 
theory and his contribution to constitutional law. In this, he succeeds 
admirably in an interesting and entertaining manner. 

Taney came into the national picture just as the pure natural rights 
philosophy of the Revolution was becoming a little damped. Taney’s 
philosophy fitted the times. Not once in his many decisions does he 
mention natural rights. He followed generally the philosophy of Rous- 
seau rather than that of Locke. Even there he differed in important 
respects. He believed that individual rights were “ancient and estab- 
lished”; that they were the result of compacts with the government and 
did not spring full-blown from nature. In all things the people were 
sovereign. Government was their sovereign will expressed in compact 
and law. Unless so expressed, there was no natural right, either to 
freedom, or to equality, or to hold property. 

Smith calls Taney a follower of Jacksonian Democracy. The log- 
ical conclusion of Taney’s philosophy, however, is that the government 
has the power to take away all the rights to which we have become 
accustomed. The keynote of Jacksonian Democracy was that certain 
rights were inalienable. Even though under Taney’s idea it would take 
the concerted action of the people to alienate those rights, yet it seems 
there is more of a difference between that and Jacksonian Democracy 
than Smith implies. 

Taney, says the author, considered the constitution as a compact in 
which the people agreed that the Federal government should express so 
much of their sovereignty as is there set out. Only by their concerted 
action can they change that compact. All the rest of the people’s sov- 
ereignty is vested in the states and they are “absolutely and uncondi- 
tionally sovereign” except as limited by the constitution. He realized 
that in a monarchy the king, being the epitome of the sovereign will, 
could easily enunciate it. In the democracy of the United States, how- 
ever, the sovereign will, being shared by all the people, could not so 
easily be expressed. He therefore considered the constitution to be that 
expression and the Supreme Court to be its interpreter. 

Taney believed that every person in the United States was subject 
to two governments—the state and the federal. Both exercised powers 
of sovereignty. The states, being originally sovereign, retained all sov- 
ereignty except that expressly given to the federal government by the 
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constitution. Each of these spheres of sovereignty was independent of 
the other. When disputes arose as to where one stopped and the other 
began, it was the duty of the Supreme Court with the constitution as its 
book of rules to decide the controversy. 

Having disposed of the philosophy of Justice Taney, the author pro- 
ceeds to point out the practical effect of some of his decisions. This he 
does in a manner that holds the interest of the reader. He shows how, 
in the Charles River Bridge Case, Taney laid the first real foundation 
for the police power of the states. Marshall, in the Dartmouth College 
Case had said that a charter of the state was a contract that could no 
more be broken than could the contract of an individual. The implica- 
tions of this would greatly have hampered the state’s police power. In 
the bridge case a charter had been given to a private company to build a 
bridge and charge toll. Later the state wanted to build a free bridge 
but by the implication in the charter they could not do it without impair- 
ing the right of contract by taking away the benefit given by the charter. 
Taney held that the charter was a contract but being one of the state 
it must be construed strictly. Since it said nothing about not building 
another bridge it could be assumed that in providing for the well-being 
of the people, the state had reserved that right. This was the first of 
several of the Chief Justice’s decisions that built up the police power of 
the state. 

Smith then discusses Taney and his relation to slavery. While he 
doesn’t justify the Dred Scott decision in so many words yet he leaves a 
definite impression that it was the only thing for Taney to do in the 
situation. He shows the criticism of the North, the New York Times 
going so far as to compare it with “any decision rendered in any Wash- 
ington bar-room.” On the other hand he shows the praise it received 
in the South. 

The author then proceeds to analyze the Chief Justice’s concept of 
individual rights. During the Mexican War, he relates, a Frenchman 
who had been working in Mexico took his small savings and boarded a 
vessel for home. The vessel was caught running the blockade and the 
government was trying to confiscate as contraband the laborer’s total 
savings of some $2800. In United States v. Guillem, Taney held that 
the wrong of the ship could not be imputed to the individual, that since 
his earnings were not cargo they were not subject to confiscation, illus- 
trating Taney’s feeling for individual rights. 

Taney was instrumental in preventing unjust use of governmental 
power during war hysteria. In Ex parte Merryman he preserved the 
right to the writ of habeas corpus, when John Merryman was awakened 
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in the middle of the night and dragged off to prison without explanation. 
The idea to which Taney clung was that individual rights under law and 
not natural rights were supreme and to be protected from encroach- 
ments whether from government or people. 

It is doubtful, says Smith in conclusion, whether actual democracy 
in the huge modern state can ever be reached. If no technique can be 
developed to make the sovereignty of the people factual then the “demo- 
cratic faith of Taney may have to go the way of the flatboats and stage- 
coaches which he himself ushered out.” 

Victor A. KetcHaM, JR. 


Roman Law anp Common Law — Buckland and McNair. 
Cambridge University Press 


“Our interest lies * * * in examining the independent approach of 
the two peoples and their lawyers to the same facts of human life, some- 
times with widely different, sometimes substantially identical results. 
For our belief is that one of the main juridical features of this century 
must be a big advance in the comparative study of law.” 

Thus succinctly stated, the authors set forth both the plan and the 
purpose of Roman Law and Common Law. They have done an admir- 
able work in their examination of the two basic legal systems and have 
gone far toward accomplishing their avowed purpose. 

Comparative substantive law is worthy of more attention than it has 
been accorded by contemporary legal scholars. Recognizing this need, 
Messrs. Buckland and McNair have attempted to compare and contrast 
the Roman legal system as it existed in various stages of Roman history, 
with the English common law. Their work was facilitated by the fact 
that searching treatises have been written concerning each system but 
their endeavor to compare and contrast the two bodies of law stands as 
a unique work fulfilling an evident need. 

The book covers most of the important rubrics of law. The treat- 
ment given the comparative law relative to limitation of actions exempli- 
fies the authors’ technique. It is pointed out that to the Roman lawyer 
limitation of actions was one thing and the acquisition of ownership by 
lapse of time quite another. The common law is not so logical. The 
common law jurists seemed to have stumbled into the latter as a by- 
product of the former, and for no apparent reason have confined this 
mode of acquiring ownership to land, easements and the like. The 
Roman system of limitation of actions is marked by what appears to the 
modern student to be excessively long periods, being thirty years for 
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most actions in later Roman law. This can be explained by the fact that 
the Romans attached more importance to the right of the individual 
and less to the principle, “interest retpublicae ut sit finish litium,” than is 
done by those peoples adhering to the common law. 

This technique of comparison and analysis of causes is apparent in 
the authors’ treatment of each branch of the law. Their condemnation 
of unsound principles and unjust results is scathing. Their criticism of 
common law is merciless. They do not, as is often the case in treatises 
on comparative law, consider the common law as a perfect system suit- 
able for use as a standard by which to measure the worth of the system 
being compared with it. 

The work is not above criticism. The most evident deficiency is an 
almost total disregard of the underlying philosophies upon which the 
two bodies of law are predicated. The difficulty, however, of incorporat- 
ing comparative philosophy into a work of this kind is evident. While 
the book is on the whole quite readable, the insertion of a multitude of 
Latin phrases affords considerable difficulty to a reader unfamiliar with 
the language. 

The fact that the work is written from the viewpoint of the English 
legal scholar does not detract from its value to the American student. 
Frequent references to the American jurisprudence plus the close simi- 
larity of the American and English juridical systems make the book a 
valuable asset to the library of any student of the law. 

GerorcE E. BaILey 


THE Po.ice anp Mopern Society — August Vollmer. Uni- 
versity of California Press, Berkeley, 1936. $2.50 


The Bureau of Public Administration of The University of Cali- 
fornia inaugurated a program of research in public administration, em- 
phasizing initially the administration of criminal justice as one of several 
major fields in each of which specialists in particular aspects of that sub- 
ject would cooperate in a series of related research projects. This publi- 
cation represents the compilation and analysis of facts found by members 
of the staff, under the direction of Professor August Vollmer, from 
studies in police administration. 

The book is an attempt to present a picture of the difficulties of the 
administration of criminal justice from the viewpoint of the police 
officer, and to suggest means that would aid in the elimination of these 
difficulties. The entire field of police administration is divided into five 
groups, namely: Major Crimes, Vice, Traffic, General Service, and 
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Crime Prevention. The various crimes, misdemeanors and general prob- 
lems, which require regulation by the police to protect the rights of 
society, are separated into these five groups and a section is devoted to 
each one individually. In each section the particular crime, misdemeanor, 
or problem is defined; the extent of it in this country or a particular lo- 
cality as compared with another country or locality, or as compared to 
other crimes, is illustrated by charts and tables. Explanation of the 
offense is given, the causes of it and the problems confronting the police 
in dealing with it are set forth, and suggestions for better methods of 
alleviating the situation in regard to it are discussed. The details of 
interesting actual cases are related, illustrating the methods of the perpre- 
trators, how the police deal with them, the difficulties in preventing the 
act or in apprehending the criminal, and the detriment to society. 

The author presents a picture of the handicaps under which the 
police have to work, often as a result of interference or unfair criticism 
of the public whom they are trying to protect, and seeks to enroll the 
cooperation of society with the police in a drive to rid the country of 
some of its criminal problems, which take such a heavy toll of life and 
property. 

The first chapter is an introductory survey of the problem as a whole, 
explaining how the various groups are to be dealt with, the extent of 
each, and the increase of crime generally in the United States in the last 
twenty or twenty-five years. The conclusion is reached that the trend 
of the crime rate is definitely upward and that immediate solution of the 
serious problems involved is impossible, but that there are things that can 
be done to give more fruitful results than have been obtained in the past. 

After a discussion of the field of major crimes, which includes mur- 
der, robbery, burglary, larceny, automobile theft, and kidnapping, in the 
second chapter, and the field of vice, including prostitution, gambling, 
and the illegal production, sale, and/or use of liquor and narcotics, in the 
third chapter, the author then devles into the traffic problem in Chapter 
IV. This prgblem is one of the most difficult phases of police adminis- 
tration because there are inherent in this field factors which greatly 
handicap the police in their relationship to a public whose cooperation is 
so vitally essential to the maintenance of law and order and the promo- 
tion of social security and well being. Traffic duties greatly reduce the 
number of policemen available for protection against criminals. Traffic 
violators, usually in all other respects lawabiding, are antagonized by 
arrest for their failure to observe regulations. Frequently a disrespect 
for law and law enforcement officials arises. 

The field of traffic regulation, which is growing more serious every 
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day and which takes a tremendous toll of human lives, is divided into 
three parts by the author. These divisions are: (1) safety of streets and 
highways for motor-vehicle operators and pedestrians; (2) prevention 
of traffic congestion and provision for a fast, uninterrupted traffic stream ; 
(3) regulation and control of vehicle parking at the curb or on other 
parts of the streets or highways. The suggested solution for this problem 
is through engineering, to obtain the facts of the difficulties; education, 
to make the public aware of the existing difficulties and the necessity for 
conforming to the suggested remedies; and enforcement, through legis- 
lation that should only be enacted if given the wholehearted support of 
the public. 

The fifth chapter, which is devoted to setting forth the last of the 
major police problems, makes the reader realize the vast extent of police 
service. General service includes all of the unclassified duties of the 
police, such as cooperation in the enforcement of federal and state laws 
and municipal ordinances, and involves dealing with juvenile delinquents, 
suicides and missing persons, handling strikes and riots, and giving aid to 
sick and injured or mentally incompetent persons. These are incidental 
duties, which the public accepts without giving them a thought, but 
which in reality involve the interest and safety of the average citizen 
more than any of the other problems. 

In discussing crime prevention, Professor Vollmer first gives an 
interesting and concise outline of the ideas and theories for dealing with 
crime of the various schools of criminology of the past and present. 
From the Classic School in Italy in 1764, whose accepted doctrine was 
that society should have free rein to wreak vengeance on those who 
offend the social organization, his outline carries the reader through to 
the modern Correctionalist School, which proposes rehabilitation of the 
offenders, segregation and education of the criminal and the introduction 
of probation and parol. Then the causes of crime are discussed, consist- 
ing of the inherent qualities in the individual as well as of environmental 
conditions, which combine to produce the criminal. The most fruitful 
field for scientific criminology is in the study of the child, wherein these 
inherent weaknesses are too often allowed to develop because of the 
environment; thus the future criminal begins his career. So there must 
be not only a study of the social conditions but also a study of the indi- 
vidual, to aid in preventing, or at least curbing, the growth of these 
undesirable traits. This problem has been placed on the shoulders of the 
police, along with the solution of all crime problems. Progressive police 
departments, realizing the futility of dealing with the situation with the 
facilities they have at hand, are wisely promoting coordination of com- 
munity resources to work with them. 
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The personnel of the nation’s police departments, as a whole, is 
very inferior to what is needed to deal with the proposition confronting 
them. Undoubtedly there are many very able men in police work, and 
these men have kept the standards as high as they have been. But they 
are greatly handicapped by not having fellow officers who are intelligent 
and well equipped for the job. Professor Vollmer suggests that there 
must be a scientific method of selecting policemen in order to raise the 
standard, and then a thorough training course to familiarize those so 
chosen with the duties and methods to be used. If the level could once 
be raised so that more intelligent men would apply for the job, the 
effectiveness of our police would be greatly increased. But there must 
be some incentive for intelligent men to apply for police work, and until 
the public cooperates in raising the standards, such incentive will be lack- 
ing and the personnel will continue on its present low plane. Politics 
must be kept out of police administration and the legislators must pass 
reasonable and popular laws before improvements along this line can 
be made. 

The book is a very convenient size and the print is easy to read. 
The bibliography and the index are quite complete and the author’s style 
of writing makes the material interesting to read, as well as educational. 
It is quite surprising to realize the magnitude of the police situation, 
which should be so important to all of us but which few of us bother 
to think about, unless to criticize. Professor Vollmer suggests education 
of the people to these problems, as the most likely solution. Just how 
this process will be worked out, is not quite clear from the book. As 
before stated, the book is written from a policeman’s standpoint and in a 
good many instances the blame for the discrepancies in our police forces 
is placed elsewhere than on the departments themselves, where a less 
prejudiced study might place it. However, the author accomplishes what 
he sets out to do; to acquaint the reader with the actual problems of 
police administration and to ask his cooperation in solving them. The 
book is well worth reading. 

WiiuiaM M. Drennan 
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